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OLIIOCODISA MPABOCY A (10 IOCTAHOBKHA IMPOBJIEMMA)

(MigroToBneHo Ha OCHOBI Te3 BUCTYNY Mifg Yac TpeTbOoro BCEYKPaiHCbKOro «KpPYrfioro CTomny»
Ha Temy «AHTpononoria npasa: PiNnocoCbkUN Ta PUANYHUN BUMIpK
(ctaH, npobnemu, nepcnektuen)» (M. Jlbsi, 2007)).

®dinocodist mpaBocyIas SIK HANPSIM MPUKJIA-
Hoi ¢inocodii mpaBa. AxryanbHicTh Temu ((ino-
co(is mpaBocyans), ii BUOIp HOCIIIHUKOM 3yMOB-
JICHO HU3KOI0 YMHHUKIB. [lepmmii — TemMa Mae npu-
knagHux xapakrep. docmimkenns ¢inocodii npasa,
Ha JyMKy JAOCHiHUKA, Ma€ OXOIUIIOBAaTH AOCIi-
JUKCHHS HE JIUIIE CMHUCITIB IpaBa B CTaTHII, aje i ix
peamizaniro B auHaMili. J[pyruii — Tema € akTyalb-
HOIO Ui cy4acHoi Ykpaiau. ®inocodcbko-TipaBoBi
JOCIIKEHHST B YKpaiHi Moxke OyTH IOTIHOJICHO
CIPSIMOBAHICTIO HA OCMHUCIICHHS aKTyalbHHUX JUIS
CTaHOBJICHHSI TpaBa 1 JAepkaBH YKpaiHW NHUTaHb, i
30KpeMa SK OJHOI'O 3 HUX — CTAHOBJCHHS CYHOBOi
Biagu. TpeTte — AOCHiIKEHHS TeMU HaJalli CIpHsi-
TUME PO3BUTKY YKpaiHchkoi ¢inmocodii mpaBa sk
MPUKJIATHOL.

Hocmimkeras dimocodii mpaBocyas Mae Tpak-
TUYHUN XapakrTep. OOHparoy 3a3HAYeHUN HaAIpsAM
JOCTIDKEHHsI, BiI0YyBa€ThCS 3MIMEHHS aKIEHTY BiJ
aHai3y CTaTHYHUX CMHCIIIB IpaBa JO iX MpaKTHY-
HOTO aHalizy. BuBuarouu, HampuKIaa, CYAOBI MPO-
LIECH SIK KOHTEKCTH caMmopeaiisalii mpaBa, KOJIH Bij-
OyBaeThCsl 3aCTOCYBaHHS NPAaBOBUX MPHUHIUMIB 1
HOPM JI0 NIE€BHUX OOCTaBUH y II€BHUX yMOBaX, MH
BUSIBIISIEMO HOBi (iIOCOPCHKO-TIPaBOBI CMHCIU Ta
CyIlepeukd. Y TeKCcTaxX 3aKOHIB IPaBO € CTATUYHUM,
Hade MepTBUM. BOHO MOXe BHIaBaTUCS IOCKOHa-
JMM: TIPUITYCKAEMO, IO GUHAMKOB0 TEKCTU 3aKOHIB
VYkpalHu MO O BBaKaTUCS JOBEPLUICHUMH (SIKILO,
HAIpHUKIal, X BiAHAHIYTH Yepe3 THCAYI DPOKIB).
[Ipote mpaBo, HampukiIag, y CyAOBOMY Ipoleci
oXuBae B Oii y (opmi, BUABISIOUKCH Y JUHAMIL],
OKHMBIISIIOYHCH CHJIOIO0 IPABOBHUX apryMEHTIB Ha KO-
PUCTh KOHKYPYIOUHX IiHTEpeciB, MmepeOyBaroud ITif
BIUIMBOM IHIIWX YHHHUKIB, MIAKPECIIOYH, IO
«caMe B CyJi IpaBO iCHye B YCii HOTO IOBHOTI»
(C. MakcumoB) [2]. V mpomy cmucni ¢izocodis
mpaBa, BKJIHOYaOud (Higocodiro MpaBoCyIs, CTae
MpUKIagHOIO (inocodiero mpasa.

Cryniap HayKOBOi pO3pO0JIEHOCTI TpodiemMu €
HenmoctatHiM. [IuTaHHs 1 mpoOJieMH CyJIOYMHCTBA,
MPOILeCyaJbHOTO MpaBa JAETalbHO MAOCHIIKEHO B
yKpailHCEKOMY Ta 3apyOiKHOMY TIpaBO3HaBCTBi. B
MeXaxX IHIMAX HAayK 1 AUCIHILIIH JOCTIKYBATHCS
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1HIIT TTPOOJIEMH Ta MHUTAHHS, OB’ sI3aHi 3 CyJI0YUHC-
TBOM (TICUXOJIOTiS CyJJi Ta CyAOBOI IisJIBHOCTI B
MeXaxX IOPUANYHOI TICHXOJIOTIi; aBOKAaTChKa i TIPO-
KypOpchKa MisTBHICT y MeXKaxX TUCHHUIUIIH i3 BU-
BUEHHS BIAIOBIAHOI MISIBHOCTI, HESAKl 14€0JOT14HI
aCTMeKTH JISUTBHOCTI CYIB 1 CYIJIiB Y MeXaX iCTopH-
KO-TIPABOBUX JIOCHIJDKEHB; PO3B’S3aHHS CIIOPIB Y
MeXax FOPUIMIHOT KOH(ITIKTOJIOTII TOIIO).

Bomnowac mpobnemy ¢inocodii cymoumHCTBA UM
IpaBoCy[/il IIOKM HE BHOKPEMJIEHO SK OKpPeMUit
npeaMer  (Gioco(ChKO-TPAaBOBOIO  OCMUCJICHHS B
yKpaiHCbKill (hiococbko-TIpaBoOBiil AyMmil, HemocTa-
THBO BHCBITIICHO Pi3HI aCIIeKTH IIi€i mpodmaeMu. Takoxk
He c(hOpPMOBaHO CaMOCTIHHOTO (HilocoPChKO-TIPaBo-
BOTO JICKYPCY 3 L€l mpoOieMaTuKy, icCHye morpeda B
(opmyBaHHI KoHIIeNi (imocodii mpaBocy s, akTy-
aIBHOI TS YKPaiHCHKOT TIPaBOBOIT PEATHHOCTI.

MokHa KOHCTATyBaTH BIICYTHICTB CIIELiaJEHOTO
JIOCITIKSHHS 1Ii€1 MpoOJIeMaTuKy B CYYacHil YKpaiH-
ceKill (pimocodcrko-TipaBoBiit Haytli. 1le moscHIOEThCS
He Jiiiie cy0’ eKTHBHUMH YMHHHKAMH (IHTEpecoM J0-
CIIHUKIB 10 TeMH) i 00’€KTHBHUMH (SK-OT JIHILE 3
qacy 3700yTTs HE3aJeKHOCTI W HaJalmi 3pocTaroya
pOTH CYIOBOI BIaaW B YKpaiHi, IIOCTYTIOBE y3arajib-
HEHHSI EMITIPUYHHX JIOCIIDKEHb, HAYKOBHUX 1 MyOmim-
CTHYHUX CIIOCTEPEXKEHb, a TaKOXK METOJoJOrii (ino-
co(hCHKO-TIPAaBOBUX JTOCHIHKEHB, SIKi MOXKYTh CITyTyBa-
TH 0a3010 I MpOBeAeHHS (iTOCOPCHKO-TIPaBOBUX
Jociipkens dinocodii mpaBocy i B YKpaiHi).

®dinocodist mpaBocyaast i cynouuHcTno. Jloci-
THUK o0paB 00’€KkTOM JocCiipkeHHs dimocodiro
npasocydos, a ue cyoouuncmea (cydienuymea®). Ile
OOTPYHTOBYEThCS THM, IO 3a3HA4YeHI TEPMIHU €
BiIMiHHMMH. TepMiH npasocy0oss TEPMIHOJIOTITHO
MO3HAYAE «CYJ 3a MPaBOM», TOAI K TEPMIH CyOo-
YUHCMBO — «IISUTBHICT CyIy», aKI[CHTYIOUH Ha Jis-
JTHEHICHOMY, a HE aKCIOJIOTIYHOMY CMHCITI.

! Yacom BUKOPHCTOBYEThCS i TEPMiH «CyIIBHUIITBO®, IO
BU3HAYAETBCS K €IMHA CHCTEMa CyIOBOTO YCTPOIO Ta
cynounncTBa» (KoHIenIliss BAOCKOHAIECHHS CYIiBHHUITBA
JUISL YTBEPDKEHHsI CIIPaBeyIMBOrO CyAy B YKpaiHi Bifmo-
BIIHO JI0 €BPOIEUCHKMX CTAHIAPTiB, CXBAJCHa YKa3oM
IMpesunenta Ykpaiau Big 10.05.2006 Ne 361/2006).
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BigminHzicTh 3adikcoBaHa B JiTepaTypi Ta 3aKo-
HonmaBcTBi. Tak, B yKpaiHCBHKIH FOPHIUYHIN JiTepa-
TYpi T CYOOUUHCINEOM PO3YMIIOTH KIIPOIECYATbHY
(dbopMy 3ailficHEHHS MPaBOCYIs, AiSIIBHICTH CYHy»
[8, c. 718], a mpaBocymasM «IPaBO3aCTOCYBAIbHY
TSTTBHICTE CYITy 3 PO3TJISIAY 1 BUPIIMIEHHS y BCTAHO-
BJICHOMY 3aKOHOM TMpOLEeCyallbHOMY TOPSIKY Bil-
HECEHMX JI0 Horo KommereHuii [...] cmpaB 3 mMeToro
OXOPOHH TIPaB Ta CBOOOJ JIIOJUHU 1 TPOMASIHUHA,
TpaB i 3aKOHHUX iHTEPECiB IOPUANIHHUX OCi0 Ta iH-
TepeciB nepxkasu» [3, c. 50].

BinMiHHICTH MiXK TepMiHAMH € HE TiTBKU Qopma-
napHOIO (pi3Hi coBa), ane i 3MICTOBHOIO, 30KpeMa
aKCIOJIOTIYHO. SIKINO y BHUIAAKY CYOOYUHCMEA
WHeThCs IO OisiibHicmb cydy, TO B BUNIAAKY NPAGO-
cy00s1 WIeThCs, 3a 3alpPOIIOHOBAHWUM BHIIEC BH3HA-
YEeHHSM, TPO TisUTLHICTD 13 PO3TIsAy CIpaB i3 MeB-
HOI0 METOI0 (3aXMCTy TpaB Ta CBOOOJ JIIOAWHH,
IOPUIUYHUX 0Ci0, nepkaBu). ToOTO, HAETHCS HE TIPO
OyIb-Ky IiSUIBHICTH Cydy, a TaKy, IO BiOIOBigae
3a3HauYCHIN METi.

[ligkpecmumo 3HAYEHHS TepMiHA 1paso- B TEPMi-
HOBI npagocyoos. lle € iCcTOTHUM y PO3YMiHHI TIpeI-
Mmeta (inocodii mpaBa K TaKoro, 10, 32 OJHUM i3
po3yMiHb (inocodii npaBa, BUITUBAE i3 PO3PI3HEHHS
MOHATE npaso 1 3axon (konuemnis B. C. Hepcecsiaia)
[4]. ¥ upomy 3B’S3Ky 3 TEBHOK YMOBHICTIO MOYKHA
CTBEpLKYBATH, II0 MOXE WUTHUCS W MPO 3aKOHOCYOO.
OnHak el TepMiH HenomupeHud (Bi3HAYHMO, IO
TEPMIH «IIPABOCYIIS» NA€ TPUXMILHUKAM TEopii 9
MPUHIMITY BEPXOBEHCTBA MpaBa — Ha BiJMiHY BiI «3a-
KOHHHKIBY», TMPUXUIIBHUKIB BEPXOBEHCTBA 3aKOHY —
CTBEPKYBaTH PO 000B’ 30K CY/UIIB TIOCITyTOBYBaTH-
Cs caMe «IPaBOM»; IHIIIE TMUTAHHS: M0 PO3YMIEThCS
ITiJT IIMMU TEPMIHAMH 1PA6O 1 3aKOH?

B manomy Bumanky BuOip 3poOJIeHO Ha KOPHCTH
TPaBOCYIIST» 3BAKAIOYM HA aKCIOJNOTIYHWH Xapak-
TEp IOTO MOHATTS, X0Yad WTUMETHCS U PO JisIb-
HICTh CYIiB, TOOTO CYJJOYMHCTBO. 3 I[LOTO BUILIHBAE,
IO KOXKEH CYJ MOXKE BBa)KATUCSI TaKuM, IO 3Jilic-
HIOE CY/IOUYMHCTBO, aje He KOXEH CyJ — TaKuM, IO
3IIHCHIOE TIPaBOCYANs. Y LBOMY 3B’SI3KY BaXKIIMBUM
JOCIITHAIIbKAM TIHTAHHSM € BHSBICHHS ICTOTHHX
3MICTOBHHX BIJIMIHHOCTEH MIXK npagocyoodsm i cy-
00UUHCMEOM, TIO € TIPSAMETOM OUTBII JETATBHOTO
oAaIbIIoro (hilocoChKO-MPABOBOTO JTOCIIHKEHHS
teMu (ismocodis mpaBoCy AIS.

[podaemaTuka gociaigxenns. O0’ekToM A0CII-
IDKEHHS € npasocydos ik cdepa 37iiICHEHHS TpaBa,
npeaMeToM — (PiToCOPCHKO-TIPaBOBI aCIEKTH Ipa-
BOCYJIS Ta TpaBoOCyIas sK cdepa ¢inocodchko-
paBoBoi AistibHOCTI. [limxoau mo mociimkeHHs di-
nocodii mpaBocynas MoxHa KiacuikyBatu 3a pi3-
HUMH KPUTEPISIMH, SK-OT:
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(1) npobnema (npobnemnuii nioxio): odOpaHHS
OKpeMHX WHTaHb 1 MpoOieM K O0O0’€KTIB OCIHi-
okeHHS.  (dimocodebki 3acamu mpaBocyus; ¢ino-
cocpka XapaKTepHCTHKa CYZOBOi BIIaJU i CBaBOIi;
CYJIOBUH po3cyn 1 WOro Mexi; MpHpoja MpaBOBOi
aprymenTartii, (piTocopcrko-TpaBoBi acmekTH o00-
IPYHTYBaHHSI CY/JIOBHX pIillleHb; HE3AICKHICTh CYIy
(cyanmiB); akT Cy/DKEHHS; CIPaBEIMBICTh Cyy 1 Cy-
JIOBOTO pimeHHs; (iocodchko-IpaBoBi pKepena
CYJOBHX DIIlICHB; 3JI0YHH 1 MMOKapaHHs, «cynu (ax-
TiB 1 CyJu mpaBa», MpaBOCYIAs SK CIOCiO BUpILIEH-
Hsl KOHQITIKTY, 3acajyl CyJ0BOi KOH(MIIKTONOTIT, mij-
XOOW JO pO3B’s3aHHA  CropiB;,  ¢inocodCchKo-
NPaBOBHI aHaNi3 CYJOBUX CIIOCOOIB 3aXHCTY IIpaB,
cB00O/T 1 3aKOHHUX IHTEPECIB; CTATyC CYAIIB;
(2) nanpam ginocopii npasa: pinocopcrro-mpaBo-
Ba AHTPOIIOJIOTIS MPABOCYALs (HANPHKIIA[, TeMaTH-
Ka: oOpa3 JIOIMHH B MpaBOCyAli, (inocOPCHKHUI
CBITOTJISIT CYAJi, IHIIOTO y4YacHUKA CyIOYMHCTBA,
o0pa3 cyay 1 ¢yl B pi3HI €MOXH Ta iCTOPHYHI eTa-
I, TIePiOJH); aKCioNoris mpaBocyals (HampUKIan,
IIHHICHI OPIEHTHUPH B YXBaJIEHHI DillleHb; CBITOTIIA-
JIHI I[IHHOCTI YYaCHHUKIB CYIOBOTO IPOIECY); THOCE-
oJIoTist MpaBocy st (HAMpHKIIa, CYJIOBHIA MPOIIEC SIK
crioci0 mMmi3HaHHA TpaBa; IMi3HABaJbHA JiSUIBHICTh
CyNy); TEpMCHEBTHKA TMpaBOCYAns (HAMPUKIAI,
CMUCIIM B TIPAaBOCY/UIl, Cy/IOBa IHTEpIpeTallis, 3aca-
M CIOCOOIB TIyMa4yeHHs), OHTOJIOTIS MPaBOCY IS
(HampuKkaj, BUBUCHHS MPABOBOTO OYTTS y CYi); Ta
iHm  HampsMu - Qimocodii mpasa, dimocodcerko-
MPABOBUX JIOCIIIKEHB;
(3) euou cyoouuncmea, npasocydosn, ocmucienus
ix inocoghcoko-npasosux acnexkmis. nepxaBHE i
HellepXKaBHE CYJIOYMHCTBO; 3arajibHe Ta CIeliaibHe
CYIOUYMHCTBO 1 mpaBocyals (KOHCTHTYILIHHE, KpH-
MiHaNbHE, IUBUTBHE, TOCMONAPCHKE, aJIMiHICTPATHB-
He, BiliCBKOBE TOIIO); BiIHOBHE MPABOCYIs, FOBE-
HaJIbHA FOCTHIIIS; MIXKHAPOIHO-TIPABOBE 1 HAIliOHA-
JbHE CYJNOYHMHCTBO (MpaBOCYIs); NepkaBHE il He-
JIepkaBHE CYAOYMHCTBO; MisSUTBHICTH TPETEHCHKHX
CyHiB; IIEPKOBHE CYJOYHHCTBO TOIIIO;
(4) ponv i pynkuia (ponvosuit nioxio; ¢ynxuiona-
JIbHUE nidxio). dimocodis cymmi, agBokara, MPOKy-
popa (0OBHMHYBaYa), MOTEPITINX, HIINX YYACHHUKIB
npouecy (HampHuKiIan, CBITOMIISA 1 MPaBOPO3YMiHHS
Ta 1X BIUIMB HA yXBAJICHHS PillieHb); A00Ip CyamiB i
JIOTYCK 1HMMX OCi0 10 3iCHEHHS CYIOYMHCTBA,
¢inocodcpko-paBoBe OCMHUCICHHS (YHKIIA Cyny
SK MisTIBHOCTI: Cy/JIOBE MPaBO3aCTOCYBaHHS, CyJ0Ba
MPaBOTBOPYICTH, CYZI0BA IHTEPITPETAIIiS TOIIO.
3a3HavyeHUil mepesik TeM He € BUYEPIHUM, CXe-
MaTUYHHUM 1 npoOiieMaTrka (TeMaTHKa) JOCIiIKEeHb
3a PI3HUMH ITiIXOAaMH MOKE TIepeCiKaTUCs.
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Dinocoghis npasocyoos (00 nocmanoexku npobremu)

Hacrynni yactuan OynyTh IPHUCBSTYEH] ASSKUM aH-
TPOTIONIOTIYHAM 1 aKCIOJIOTIYHUM acCITieKTaM ITPOTIOHO-
BaHUX JOCIIKEHb TipobiaeMu disocodii mpaBocymis.

AHTponoJIoTiYHi Ta akciojoriuni BuMipu cy-
nounHcTBa. CyJJOYMHCTBO HE JIMIIE BUKOPUCTORBYE,
aje ¥ TBOPWUTH TPaBOBI CMHCIH. YSBIEHHS IIPO
CIIpaBe/IMBICTh (HECTIPaBEUTMBICTh) MpaBa i 3aKOHY
(o € dinocodchKkoO-MPaBOBOO MPOOIEMOI0), Mpa-
BOMIpHICTh (HEMPAaBOMIpPHICTh) TMOBEAIHKU (HopMy-
€TBCS, 3-TIOMiX IHIIIOTO, HA OCHOBI Tepediry Ta pe-
3yJbTATIB CYJIOBHX IPOIECIB. 3-TIOMikK HUX MOXHA
BUOKPEMHUTH Ty4Hi (pPE30HAHCHI) CYIOBI MPOIECH.
BoHn yoco011010Th CO00I0 CYTIEpEeYHOCTI MIOA0 TTe-
BHUX (DyHIAMEHTANBHHUX [[IHHOCTEH, BAXKJIMBUX KO-
JCKTUBHUX YH IHIVBITyaIbHUX MPOOJIEM i IIISAXIB TX
BUPIIICHHS, BUSBISIOTH CKJIQJIHI HE JIUIIC FOPHIIY-
Hi, ajge ¥ 1HII — DOMITUYHI, coLiaJbHI, EKOHOMIYHI
TOLIO — NPOOJIEMH JIOAWHH, CYCIIILCTBA, AEPKABH.

IcTopu4HO pe30HAHCHUMU OYJIH YUMAJIO CyIOBHX
nporeciB. Jlmsa mpukiany: «mporec Hax CoxpaToM»
(muTaHHA, SKI MOpYIIye Ied mpouec, 3-MOMIX iH-
IIMX: CTpara SIK CIpaBe/UIMBE TOKAPAHHS YU CYA
IPOMAJICHKOCTI Hall iHAKOMHCIISUUM), IIPOLEC Ha
Icycom Xpucrom» (afeKBaTHICTh MOKapaHHs i mpa-
BOMIPHICTB TPOIIECY), IHKBI3ULIHHI MPOLIECH Cepe-
HbOBIYYs (CBaBINBHICTh UM TMPABOMIPHICTh I[EPKOB-
HOro cynoumHcTBa), «HropHOep3pkuii mporec»
(1945) (mokapaHHsI 3JII0Y4MHHOMY pPEXKHUMY YH CYI
MEPEMOXKIIB HaJl TMEPEMOKEHUMH), <IIPOLECH Haj
topuctamu ticas o6’exuanas OPH ta HIP» (micis
1991 poky) (cripaBemyvBa Kapa 3a MOJITHYHI perpecii
uyn niomcta); «IIponec Hag Xycerinom» (2006) (cmpa-
BEJIMBE MOKAPaHHs JUKTATOPY UM YIEPE/DKCHUH Cy-
JIOBMIA ITPOIIEC YHACITIIOK 3MIHH BJIa H) TOIIIO.

IcTopuuni Ta cywacHi ykpaiHCBKi Ipolecu Ta
CIpaBH IMiTHIMAIOTh HE MEHII BaXXJIMBI MUTaHHSA, K1
BYSIBJISIIOTH CMEICITH TIpaBa. 3-TOMDK HUX BiI3HAYH-
MO: CyIOBi Ta MO3acyAOBi NPOLECH-PO3NPABU pa-
JSTHCBKOTO Tiepiony (KJIacoBe CYJOYHHCTBO), «IHCH-
INEHTCBKI Tporecu» (IMOKapaHHS IHAKOMHUCISYHX
3apaau 30epekeHHs] Ta MalOyTHHOTO PEKUMY KO-
MYHI3My 4M MOpYIICHHs mpaB JroauHu), «Crpasa
T'onramze» (2000-2008) sk cykymHiCTH copaB i pe-
30HAHCHUI KpUMiHATbHUIT TIporec (BIUIHB MOJITHKH
Ha MPaBo, NPaBOMIPHICTb TisSUIBHOCTI IPEACTABHUKIB
JepkaBd, mpoOneMa TMOKAapaHHsS YCIX BHHHHX),
«Cmpasa IOmenka mo IIBK» (2004) («cTpubok» 10
BEPXOBEHCTBA MpaBa YM MEPEBUILEHHS CYJOM CBOIX
MOBHOBaXKeHb), «CrpaBa Mpo PoO3MyCcK MapIaMeHTy»
(2007) (3acTocyBaHHS TIPHHIMIY KOHCTHTYIIIHHOI
BifmoBiganpHOCTI un mopyurenns Koucruryuii)'.

! YacrkoBo mesiki (imocodchKo-IpaBoBi acIeKTH CIpaB
aHAJII3yBaJUCS aBTOPOM Y IOPUAWYHHX ITyOTIIUCTHYHUX
npausx. Jus., Hanpuknan: KoHcTuryuiiiHe MpoTHCTOSH-
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KoHCTpyKTHBHUM 111 JEMOHCTpaLii Komi3ii iHTe-
peciB Ta IOPUAMYHMX LUIAXIB iX MOJOJAHHS MOXeE
Oytm anaimi3 dimocodii cyami. Poms dinocodii cymai
€ MaJIOJIOCHIDKEHOI0 B YKpaiHChKill dinmocodcerko-
MpaBoBild aymili. TpaauiiiHO BBaXKA€ThCS, MO CY-
IS, YXBAQJIIOIOYM PILIEHHS, KEPYEThCS BUHSITKOBO
3aKOHOM; 3aKOHHICTb Ta OOIPYHTOBAaHICTh € 3acaJlHH-
YHMU B CyJIOBIH JisBHOCTI cyaui. BogHouac npaktu-
Ka JIOBOAWTD, 10 W 1HIII YMHHUKU MOXYTh BIUIUBATH
Ha TMPUAHATTS PilICHHS CYUIer0. 3-TTOMDK HUX 1 (ijto-
codCcbKi MOTTSIAM CyIi, IO CKIaAaroTh (inocodiro
cyami. Y crpykrypi Takoi ¢inocodii okpemy (MOxIH-
By, KIIFOUOBY) pOJIb BiJirpae MpaBOPO3YMIHHS, IO €
npenMeToM JociikeHns (inocodii npaga.

Ilpuxnao pesonancnozo npoyecy. JAns IEMOHCT-
pamii 3HAYCHHS MPABOPO3YMIHHA Yy KOHTEKCTI
¢inocodii cynni obepeMo pe30HAHCHHH IpoIec.
3okpema, «CmnpaBy mpo pO3IMYCK MNapiaMeHTy»
(2007) (cmpaBa 3a KOHCTHTYIIMHUM TOJaHHAM 53
HapOJIHUX JENMyTaTiB YKpaiHW MO0 BiAITOBITHOCTI
Konctutynii Ykpainu (KOHCTUTYILIHHOCTI) YKa3y
[Mpesuaenta Ykpainu «IIpo HOCTPOKOBE MPUITHMHEH-
HS TTOBHOBakeHh BepxoBHoi Pagm Ykpaiau" Bim 2
kBiTHa 2007 poky N 264). 3a ghaGynor cnpasu 53
HapOIHI JemyTaTH 3BEPHYJHCS 13 KOHCTHTYLIHHUM
noganuaM 10 KCY moa0 KoHCTUTYIIHOCTI) YKa3y
IIpesnnenTta Ykpainu «IIpo gocTpoKOBE NpUIIMHEH-
HSl MOBHOBakeHb BepxoBHoi Pamm Ykpainu» Bix 2
kBiTH 2007 p. Ne 264. Po3rnsa cripaBu CyIpoBOJ-
JKYyBaBCS PE30HAHCHUMH COIAIbHO-TIONI THIHIME
MOIsSIMU. 3PEIITOl0, CIpPaBa, B 3B’5I3Ky 31 CKaCyBaH-
HSIM 3a3HAa4€HOro YKasy, BUIAAHHSAM IHIIOTO YKa3zy
IIpesnaeHTa Npo HOCTPOKOBE NPHUINUHEHHS IIOBHO-
Ba)XCHb IMapjaMEHTy, BTpaTHia aKTyalbHICTh, a
KOHCTUTYIIii{HE NPOBa)KEHHA y 3a3HAa4yeHid crpasi
Oyno mpumuHEHO, Mocwuiarduch Ha Te, mo KCY
BHpIIly€ MHTAHHSA PO KOHCTUTYIiMHICTE [muime]
YMHHUX HOPMATHBHO-TIPABOBHUX aKTiB».

VYcHi ciayxaHHs y cnipaBi (Ha SKHX JOBENIOCs OyTH
MPUCYTHIM JOCIIIHUKY) BHMSBHJIM MaTepian uis
¢bi10coPCHKO-TIPAaBOBOTO  AOCIHIIKEHHS B YacTHHI
3HAYEHHsI MPaBOPO3YMIHHA Y KOHCTHTYLIHHIH foc-
tamii. 1i cmyxanuas 8 KCY Ha meBHHIA 9ac TIepeTBo-
pWInCs Ha TICBHHMH NpaBoBHU (OpyM, IIKOIY, H€

HS — MIPABOPO3YMiHHsA, iHTENeKTy Ta gorernHocti [Crpasa
po KOHCTHUTYLiHHICTE Ykazy Ilpesunenra Ne 264 mpo
JOCTPOKOBE NPHITHHEHHS MMOBHOBaXKeHs BepxoBHoi Pasu
Vxpaiuu Big 2.04.2007] // YOpunuuna razera. — 2007. —
Ne 17 (26.04). — C. 2-3; Ilporec nHan Xyceiirnom. Ipo
370unHA TpoTh JromsHocTi // FOpmmnuma rasera. —
2007. — Ne 3-4 (25.01). — C. 26; Cmpasa I'onramgse
(2000-2008): ropuauununii orusx // Opuguuna rasera. —
2008. — Ne 35 (02.09). — C. 7-14 (BKIIOYHO 3 XPOHOJIOTI-
€10 00CTaBUH Ta IHTEPB 10 3 yIACHUKAMH CIIPABH).
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HaBITh CKENITHUKHU YCBIIOMIIU BUPIMIAIbHE 3HAYCHHS
mpaBopo3yMiHHS Ta (inocodii mpasa. [lpwuitnmio
VCBIIOMJIGHHS TOTO, IO €IWHOTO PO3YMIHHS TOTO,
[0 PO3YMIETHCSA MiJl TEPMIHOM H1paso HEMae, 1 Bce
3anekaTuMe BiJl 00paHOro I1HIWBIAYalbHOTO KOXK-
HUM cyanero (i 3pemToro, CyMapHO, CYIOM) IpaBo-
PO3yMiHHS.

CropoHHM cropy B CIpaBi MPEACTABIIN CBOI IPaBo-
Bi mosuiii Ta aprymentd’. Bouu Oymm mim-Kpimiesi

! Sk Bigsmaganocs B yxBaii KCY mpo npunvHeHHS KOH-
CTUTYLIHHOTO TIPOBADKEHHS, Y CBOEMY OOIPYHTYBaHHI
HapoJHi AenyTaty YKpainu 3a3Hadanu: [Ipesunent Ykpa-
{HM He MaB KOHCTHUTYLIHHMX MIJICTaB JUIsl BUIAHHS YKa3y
SKUM IIPUIIMHUB JOCTPOKOBO IOBHOBaXXCHHsI BepxoBHOL
Pagn Yxpainu V ckimukaHHs. Y KOHCTUTYLIHHOMY IIO-
JlaHHI HarojyomryeTses, o Ilpesunenty Ykpainu HagaHo
KOHCTHTYLIIHE TpaBO NPUIHMHATH NOBHOBa)KEHHS Bep-
x0BHOI Pagu YKpaiHu BUKIIIOYHO JJO CBOIX MMOBHOBA)KEHb
y BUmagkax, nepenbadenux Koncrurymieto VYkpainu, i
Mpu3HavYaTH Mo3adeproBi BubOopu a0 BepxoBHoi Pamu
VYkpainu y cTpoku, BctaHoBieHi KoHcTuTyIiero Ykpainu.
ABTOpH KJIOTIOTAHHSI HAaroJIOUIyBald, IO JOCTPOKOBE
IIPUIMHEHHS [IOBHOBa)XeHb BepxoBHoi Paau Ykpainu He
MOe 3acTocoByBatucs IIpesunenTom YkpaiHu Ha Biac-
HHUU PO3CYJ, a JIMIIE BUKIIOYHO Y BUITAAKAaX, 3aKPIIJICHUX
yactuHotO apyroto crarri 90 Koncrurynii Ykpainu, 3
00O0B'SI3KOBUM JIOTPUMaHHSM IMPOLEIYPU KOHCYJbTaLid 3
KEepIBHUITBOM Ta rojoBamu ¢pakuiii BepxoBnoi Paan
VKpailH! TpH MPUHHATTI 3a3HAYEHOTO pillleHHs (YacTHHA
tpers crarti 90 Koncrutymii Ykpainu), MaTu mpoiecya-
neHY (opMmy, ska O 3adikcyBana MmigCyMKH KOHCYJBTa-
uiit». Ha nymky cy0'ekra mpaBa Ha KOHCTHUTYIiiHE IO-
nanusi, Ilpesunent Ykpainu, peanisyroud CBiii craryc,
JiSIB BUXOISMYM 3 HaIyMaHHX IOJIITUYHUX MIJICTaB, 3 pO3-
HIMPEHHSM CBOIX NMOBHOBa)KEHb Ta HE y CIoci0, Oe3moce-
pennbo nependauennit Koncruryuiero Ykpainu. Bunas-
mn Yka3, [Ipesunent YkpaiHu BUIIIOB 32 MeXi MOBHO-
BaXKeHb, BH3HaYeHUX KoHctutymiero Ykpainu. Haponmi
JeryTaTi YKpaiHu BBaXKaloTh, 110 YKa3 HE BiAIOBiJae
Koncrurynii Ykpainn, 30kpema 4. 2 ct1. 6, 4. 2 cT1. 8, 4. 2
cr. 19, 9.4, 2, 3 cr. 90, ct.cT 104, 106.

B ycHux crmyxaHHAM TO3HWIiI0 53 HApOTHHUX IEMyTaTiB
npeacraBuB HO. Miponmandenko. Ha3paBumiu OIiHKH Ta
TBEPIDKEHHS, MMOJaHi B YKa3i, «yMOINIIAHMMH Ta HEMia-
KPIIUICHUMH», NPEICTaBHUK 30CEpeNBCs Ha OOIPYHTY-
BaHHI BIZICYTHOCTI MiJICTaB JUIs JOCTPOKOBOIO MPHUITUHEH-
HSl TIOBHOB2)XEHb NapllaMeHTy, siki mepenbaueni cr. 90
Koncrurynii Vkpaiuu. Binrak, Ha erami «3anmuraHb-
BIJIIOBiZICi» 3’siCyBaJIOCS TI€ KiTbKAa ICTOTHHUX ITO3HUITIH
3a3HAUEHMX JIeNyTaTiB, TOYHIIIE IX IpeICTaBHHKA. 30K-
peMa, TOBOpSYH PO 6i0n0Gi0aibHiCmb TAPIAMEHTY 3a
KoncTtHTyni€ro, MpeacTaBHUK BHCIOBHB IIEPEKOHAHHS B
TOMY, IO 11 €JHHOIO (POPMOIO € BUOOPH.

AprymenTtn nosuii [Ipesunenra, BukiameHi Horo mpen-
craBaukoM npodecopom B. IllamoBajgom, 3BOIHIUCS 10
toro, mo Ilpe3uneHTr MaB He Jumie MpaBo, aine U
000B’SI30K JOCTPOKOBO TPHUITMHUTH TIOBHOBAaXEHHS Tap-
nameHTy. lle oOrpyHTOBYBalOCs MOJIOKCHHSIMH, BH3HA-
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Pi3HUM TPaBOPO3YMIHHSM Ta CIIOCOOAMU TIyMauCHHS.
Po3rmsin mepeTBOpUBCs HAa MPOTHCTOSHHS: TPaUIiiiHA
KOJII3i MK «IO3UTHBI3MOM» 1 JOKTPHHOIO «IPHUPOJ-

HOTO TpaBa» CYyNPOBOMKYBAJacs «BHYTPIIIHIM»
KHOPMATHBICTCHKUM» TIPOTUCTOSIHHSIM.
[IporHo3yBanocs Kigbka BapiaHTiB  PIiIICHHS

KCV. Ilepumii: KCY OUIBLIICTIO TOJNOCIB BH3HAE
Vka3 264 HeKOHCTUTYUIHHUM. BupimansHumMu 4uH-
HUKaMH Ta, BOJHOYAc, croco0amMu OOIPYHTYBaHHS
TaKOTO PIMIEHHS MOTJIO CTaTH HOPMAaTHBICHKE TIpa-
BOPO3YMIHHS 32 JIONIOMOTOK OYKBalIbHOTO (TEKCTy-
IPHOT0) TIIyMauyeHHs HOPMH TpaBa. [HIIMMU cio-
BaMH, CyZJli BUXOJUTUMYTh 3 TOTO, II0 YKa30M yX-
BaJICHO «JIOCTPOKOBO TPHITUHUTH MOBHOBAYKCHHS»
BPY, mo morio OyTu 3poOieHO Juile Ha MifcTaBi
BimmoBigHOi Hopmu mexcmy Koucturymii. He
BifiHaMIOBIIN Takoi HOpMH (30kpema, cT. 90 Kon-
crutyuii) B TekcTi Ykazy, Cya Mir yxBaauTu
OUIBLIICTIO TOJIOCIB, M0 «IOCTPOKOBE MPUITMHCHHS
nmoBHOBakeHB» BPY BimOymocs He 3a Konctury-
i€, OTKE, BU3HAIOTh YKa3, MPHHANMHI B YaCTHHI
PO3IyCKy, HEKOHCTUTYLIHHUM. [HIIEe oOrpyHTyBaH-
HS HOCUTHIME, 10 CYTi, JOITOMIXHHH Xapakrep. Mo-
TUBaMH TaKOTO PIlICHHS MOXYTh CTaTH SK LIHPE
BHYTpILIHE NIEPEKOHAHHSA B MPaBUJILHOCTI HAa3BaHUX
MPaBOPO3YMIHHS 1 CITOCOOY TIyMadeHHs, Tak ¥ He-
NpaBoBi, 30KpeMa IMOJITHYHI, YAHHUKHA. B pasi oc-
TAHHBOTO MPAaBOPO3YMIiHHS Ta TIyMadeHHs Bili-
rpaBaTuMme, IepeayciM, IHCTPYMEHTANbHY pPOJb
(ctipustTMIME TOCATHEHHIO METH).

Hpyruit: KCY BuzHae Yka3 KOHCTUTYIIIHHM.
BupimanpHuii YMHHHUK. «CHCTEMHE TITyMadeHHS.
Moro 6a3010 Mir cTaTH «IIHPOKHUil Mo3UTUBI3M» (B.
[lamoBana): mocuianHs Ha iHiIi HOpMu KoHCTHTY-
mii, AKi yNOBHOBaXyBaJd i, Ha IOYMKY CTOPOHH
[Ipe3nnenTa, HaBiTH 3000B’SA3yBaly TJaBy JEPKaBU
IPUNMHATH BYMHEHHS KOHCTUTYLIHHO-IIPaBOBOTO
JENIKTY JOCTPOKOBO TPHIIMHHUBIIM TTOBHOBA)KEHHS
napiaMeHTy. Pe3ynbTaToM NpPOTUCTOSIHHSA Pi3HHX
«TaTyHKIB» HOPMATHBI3MY MOXKE CTaTH iX HOBHH
PO3MOIIT Ha «BY3BKHI» Ta IIHPOKHI». 30Kpema,
OCTaHHId 3 amemoBaHHSAM [0 TaKUX MPHPOJHO-
MIPaBOBUX KaTETOPiH, K CIIPaBEIINBICTb.

yeHumH B 4. 2 cr. 102 ta neranizyBaiiocsi iHIIMMH T10JIO-
xeHHsiMu Koncrurynii. IlinkpecmioBanocs, mo Ilpesu-
JICHT KEpyBaBCSl AUCKPELIMHUMH MOBHOBAMNCEHHAMU, SIKI
BUIUTUBAIHM 3 (pynkyiil, nependauennx Koncrutymiero. B
JIOATOK HATOJIOIIYBAJIOCS HA MOPYIICHHI MPUHIIHIIIB
CYBEpEHITETY. 3PEemITol0, Bi3HAYANOCA, IO JOCTPOKOBE
MIPUITMHEHHS MOBHOBakeHb BPY crano cankimiero 3a BUm-
HEeHHSI KOHCTHUTYLIHOTO nenikTy. [TinKpirnieHHsM no3u-
Iii MaJIi CIyTYBaTH MPUKIAIH 3 3apyOi’KHOTO TOCBiLy, A€
«PO3IYCK» IapJIaMEHTy BHACIHINOK HeQOMmpUMAanHs TIO-
JIOKE€Hb KOHCTHUTYIT — HOpMa.

Ipobremu @inocoghii npasa. — 2006-2007. — Tom 1V-V.



Dinocoghis npasocyoos (00 nocmanoexku npobremu)

Tperiii: BitMOBa yXBallOBAaTH PillIeHHS, IPYHTYIO-
YHUCh HA «IOKTPUHI MOJITHYHOTO NMUTaHHS». [lepemy-
MOBaMH 3aCTOCYBAaHHS TaKOTO MiJIXOy MOTJIH CTAaTH,
OKPEMO YH B CYKYITHOCTI, IParHeHHS JOTPUMYBATHCS
MIOCITIZIOBHOCTI B CBOIX PIlIEHHSX, BTpaTa aKTyaIbHOC-
Ti pimeras KCY, ycBinomiieHHsS (GaKTHIHOT 3HATHMO-
cTi mpeaMera cropy (HampuKiiaj, TPUBATICTh MPOBa-
IDKeHHsI TIpU3BeZie 1O FOPHAMYHOTO 4d (PaKTHIHOTO
YHEMOJKITUBIICHHS POBEICHHS BUOOPIB 27 TpaBHS).

Bapiant yxBayieHHsI pilieHHs, ke O IPYHTYBaJIOCST
HA TIOJIOKCHHSX JOKTPUHU MPHUPOIHOTO TIpaBa, BUA-
Baslacsl MaJOMMOBIPHOIO: 3a CITOCTEPEKCHHIMH JOCIi-
mHvKa, B yMax cyaniB KCY moMiHyBao MO3UTHBICT-
CBbKe TIPaBOpO3yMiHHS (1110, BTIM, HE BUKITIOUAIO MOJXK-
JIMBOCTI amneroBaHHs 10 MPUPOIHO-TIPABOBUX KaTEro-
piii — abo B pirreHHi, a0 B OKPEMHX JTyMKax).

3azHayeHe M03BOJISIE CTBEPDKYBATH, IO PIillICHHS
KCY B ganiif cnipaBi MOTJIO 3aJ€XaTH BiJ| MOTJISMIB 1
MEepeKOHaHb CYUIB IMOAO MPaBOPO3YMiHHS. Takox
BHUPIMIAIGHAM MII' CTaTH HE SKICHUH, a KUTbKiICHHI
YHHHYK. [HIIMMY CTIOBaMU, T€ Y 1HIIE PILICHHS yXBa-
JFOBATOCS © 3aIEKHO Bl KUTBKOCTI (BHPIIIATBHOT)
CYIUTiB, TIPUXWIGHUKIB TICBHOTO THUITY TPaBOPO3YMiH-
Hs. JlocnmigHUK pOOKMTH BUCHOBOK: OUIKYBaHE CIIpaBe-
JUTMBE PIIICHHSAM Cyxy Oe3locepelHbO 3aleKald He
JMIe BiH TiyMadeHHs HopMm Konctutymii, ane # mo-
TJSIIB, 30KpeMa i (imococbko-TIpaBOBUX, CYIIB.

IIpaBocyaass sik aHTpomoJoriyHe siBUINE: 00-
puc poJi cyaai. JlocmigHUK BUXOAWUTH 3 TOTO, IO
MPaBOCYIIS € aHTPOIOJOTiYHUM siBumeM. Ilim aH-
TPOTIOJIOTIYHAM PO3YMIETHCS,, B PYCHi HOMEPEaHIX
JOCII/DKEHb JOCIIHNKA, YSIBICHHS MPO HAYKY PO
moanay K 1mpo (1) oguHUYHE — 3BiACH aHTPOIIOJIO-
Tist JIIOJWHU Ta (LI0COPCHKO-TIPAaBOBa aHTPOIIOJIOT 1S
ta (2) rpynoBe — 3BiICH €THOJOTIS Ta eTHOrpadis
[2]. BigmorigHo, cyanas MoXe MOCTIIXKYyBaTHCS SK
AHTPOIIOJIOTIYHUNA (EHOMEH 31 CBOIMH TOTJISIIaMH
Ha CBIT (CBITOIIAAM), MPaBOPO3yMiHHAM TOINO. [Ipn
[OMY BiH € YaCTHHKOIO TMEBHOI IPYIH, HAPUKIA],
npodeciiiHol 9u ComianbHOl, € YaCTHHOIO HaIliOHa-
JBHUAX CUCTEM CYJOYHNHCTBA.

Xmo 30iiicnioe npasocydos. cyo yu cyoosa? lle
OJTHE 3 KIFOYOBHMX MHUTaHb HAIIOTO JIOCIIJHKECHHS.
BimzHauumo, 1110 npaBocyas B O4ax JIFOJUHU 31H-
CHIOE cyas uu cynai. Came cyans uu CyAni, a iHKo-
JM HApOJIHI 3acifaTteni 4 CyJA TPHUCSKHUX BTIIFO-
OTh CO000 CyI. SIK Takuii Cynm — 1€ TPUMIIICHHS
Cyny, «HexuBa Teputopis». Cyii, YXBAIIOKYA CY-
JIOB1 pIillleHHs, 3MIMCHIOIOYN CyIOYHWHCTBO, Kepy-
IOTHCSI HE JIAIIC 3aKOHOM, ajie W MEeBHUM CBITOTIIS-
noMm. Cyn sk Takuid 1030aBJICHHIA CBITOTJIAY,
OCTaHHE € JIOACBKUM siBuIIeM. Kpim Toro, came cy-
IUIs, a He CyJ, Hece BiIIOBiJaNbHICTh 3a CBOIO is-

Ilpobnemu ginocoii npasa. — 2006-2007. — Tom IV-V.

JBHICTB, MOB’s3aHy 13 3IMCHEHHSIM CYJIOYMHCTBA B
OKPEMHX CIIpaBax.’.

CBITOTJISITHI OPIEHTHPH CYIIIB ITONOMArarTh iM
3nificHiOBaTH cyaounHCTBO. {0 cTocyeThes mociti-
JOKEHb IIUX Ta 1HIIUX acIeKTiB, TO «B CYIOYHHCTBI,
HANpPHKIIAJ, yBara JOCHIJHUKIB MOBUHHA aKIEHTY-
BaTHUCS Ha IHTEpecax CTOPIH, SK MPSAMO 3asBICHHX,
TaK 1 JaTEHTHUX; POJIbOBIH MOBEAiHII MpodeciitHuX
IOPHUCTIB, YYaCHUKIB CyJOBOTO IPOIECY; HaWpi3HO-
MaHITHIIMAX Crocofax, KaHajgaxX BIUIMBY Ha cyn 1,
BIJIMOBIIHO, HA HACIiAKax 1boro [5, ¢. 97-98].

Came cyams, Xo4 i B paMKax TpOIECY, BAAEThCS
IO aKTy CyJDKEHHS, /e OCTaHHIN «BUABIAE BCi CBOI
BiJIOMI 3HaYEHHS: MaTU JYMKY, OLlIHIOBAaTH, BBAYKATH
ICTUHHHMM Y4 CIPABEJIUBUM 1, 3pEUITOI0, MPUAMATH
pimenns» [7, c. 184]. Came uepe3 cyauiB 3miicHIO-
Bajyacsi HEoOXiJHAa TICBHOMY PEXHUMY 1I€0JoriuyHa
JIHISA: NUSIXOM MEPEKOHAHHS, BKa3iBOK, 1HIIUX Me-
TOJIIB TICHUXOJIOTIYHOTO BIUTUBY. Tak, B 4acu pajsH-
CHKHX pempeciii OviKyBamacs BiAMOBIIHICTH i1€0JIO-
ril pexuMy Ta paisHCBKOTO CyZJi, IO BigoOpaxa-
JIOCSl B KKEPIBHUX» HACTAHOBAX, AK-0T: «Cymas — 1e
MMOTAaHWH{ MAapKCHUCT, SKIIO HE 3Ha€ MapTIHHUX pi-
IIeHb, HE BMI€ HATXHEHHO OOpOTHCS 3a MapTiiiHi
pillleHHs, HIe HA MOBIIKY 3a MiCIIEBUMHU OpraHi3arli-
SIMH, HE TOJIUTHCS» .,

TpanuiitHo BBaXKaJIoCA, IO CYAIS € «3aKOHOM,
o npomMoBisie». Cynias TIiyMaduTh 3akoH. Hampu-
knan, Ponana JIgopkin Hamonsirae: ¢irypa cyani (uu
IHITOro TIlyMadYa i BUKOHABIIS 3aKOHY) IIOBHHHA OY-
TH 11 pinocodii nmpaBa HEHTPaIbHOW (Pe3yMIILis
«cynmi-I'epkyneca») [9, ¢. 132]. IIpote mocmimkeH-
Hs, 30KpeMa aHTPOIOJIOTiYHO-TIPAaBOBI, B PO3yMiHHI
MPaBoOBOI €THOJIOTIi Ta eTHorpadii, BUSBUIH, IO
CYIUIIB MOXKHa BH3HAUYaTH ¥ 32 IHIIMMH ITiJXO0JaMHU.
3o0kpema, 3aJeX HOBI Bi MiAXOMIB A0 PO3CYDKEHHS

! ApryMeHTOM Ha IiITBepIIKEHHS TIO3HIIi PO iHMBILY-
aNbHY BIAMOBINANBHICTH CYZIJi 32 BiIIpaBICHHS MpPaBO-
CyIIsl € Cy4acHi Ta iCTOpWYHI mpucsAru cyanmiB. Hampu-
KJIaJ, Tepex movyaTtkoMm 3acimaHas cyxy B [ammmii Pyci
XIV-XIX cr. (30kpema, CsHOIbKA KOPOJIBIIMHA) TOJ0BA
(kpaliHHK, CONTHC) 3BEpPTABCS 10 CYIiB, 00 BOHH M-
TBEPJAWIIH, IO BIiH CyMIIIHHO OyJi¢ 3aCTOCOBYBATH IPAaBO.
Kosu cyazi cTBepmkyBaii 1ie, KpalHUK 3BEpTaBCs 10 CyII-
JUB 3 IPOXaHHSAM JaTH YECHY MPHCATY Ta HE TyOHTH CBOIO
Jylry Hempapnoro. [lucap 3aunTyBaB MOJMTBY, Ii3HIIIE
NIUTAB CYJIIB Ta MPUCYTHIX, Y4 BOHM 1M abo rmmu. Toi XTo
iB 4M IMB /10 CYJIOBOTO 3aci/laHHsl, He MaB IpaBa NPHUCSTaTH.
[ur. 3a: Tomko FO. 3BnuaeBe mpaBo HaceNeHHS yKpaiHCh-
kux Kapmar Ta Ilpukapnarrs XIV-XIX cr. — JL.: Tncraryr
Hapopo3HaBctBa HAH VYxpainn, 1999. — C. 64.

2 Iur. 3a: Ycenko 1. b., Muponenko O. M., Uexosuu B.
A., Cuicaperko JI. 1O., My3uka I. B. IIpaBoBa ixeomoris i

mpaBo YKpaiHW Ha e€Tam CTaHOBJICHHS TOTATITapHOTO
pexumy (1929-1941). — K., 2001. — C. 164.
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NpaBOBUX cHopiB (KoHQIKTIB). B omHOMY 3 Takux
JOCITI/DKEHb TPOTIOHYETHCS T ATh THMIB cyamiB: (1)
CYIJIs, IKUM CYBOPO MOTPUMYEThCS 3aK0oHY; (2) cya-
ns-ipaBotBoperts (lawmaker), (3) cymmsa-mocepen-
Huk (mediator), (4) cynns, skuit yXBantoe aBTOPUTETHI
pimenns (authoritative decision maker), (5) cymms-
nporiecyansauk (proceduralist) [12]. Kpim Toro, no-
CIIIJIHUKM BiI3HAYAIOTH 3aJIXKHICTh MiX CTaTTIO Ta
THITOJIOTIE0 Cy Il (KIHKH OLIBII CXUIIBbHI IO TIOCEpe-
HHMIITBA, YOJIOBIKH — JI0 CYBOPOTO BUKOHAHHS 3aKOHY).

Ha namy nymky, 3a3HaueHi Ta iHIII MiAX0IU penpe-
3eHTYIOTh IIEBHI IIHHICHI Opi€HTamii Cy[IiB ¥ 3aie-
JKaTh BiJl aHTPOTIOJNIOTIYHMX YHHHUKIB. Harmpwukman,
CYUIS-TIPABOTBOPEIh  BiIOOpaXka€ IIHHOCTI 3MIHH,
JMHAMIKH, MOBOIO (itocodii mpasa, mpaBoBOro peai-
3MY, TOJI SIK CYJUIsl, SIKUA CYBOPO IOTPUMYETBCS 3aKO-
HY € NMPUXUIBHUKOM KOHCEPBATUBHUX I[IHHOCTEH, MO-
BOIO (izocodii mpasa, MPaBoBOro GopManizmy.

3a3HayeHi XapaKTePUCTHKU CyIUli, HOr0 MUCIICHHS,
MIAXO/IB IO BHPIMICHHSI CIIOPIB ITOJIAHI JIUIIE CXeMa-
TuuHO. [IpoTe BCi BOHM MOXKYTh BBaXKATHCS YaCTHHOIO
SIK @hinocoghii cy0oi, Tak 1 OUTBII IMIUPIIOTO TTOHATTS,
SIKe MOYKHA BH3HAYUTH TEPMIHOM ocobucmicmob. Came
ocobucmicms cyooi, sika, sk Bia3HayaB €Brer Epix €
rapanTieto npasocymus [11], Moxke cTaTH YacTHHONO
(himococrko-IpaBOBOrO  aHaNi3y B MeXax JOCIi-
IoKeHHs (pinocodii mpaBocy s
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B. C. Buzyn

DPUJIOCODPUS ITIPABOCYAUSA (K TIOCTAHOBKE ITPOBJIEMBI)

IIpemmaraeTcs uccnenoBatsh prutocoduro mpaBocyIus Kak 9acTh MpUKiIagHoe Gunocopuu mpaBa. OObek-
TOM HMCCJIEIOBaHUS MPEITOJIAraeTCcsl MPaBOCYIUe KakK cepa OCYIICCTBICHHS MpaBa, MpeaMeToM — huiocod-
CKO-TIPABOBBIC aCMIEKTHI MPABOCY/IUSI U MTPaBOCYAue Kak chepy dunocodcko-npaBoBoit nesteaprocty. Kiac-
CU(UIUPYIOTCS TOAXOABI K TpoOiieMaTHKe ucciaenoBanus ¢uinocodhun mpasocyaus. B gacTHOCTH: TIpO-
OnemMHbIi (M30paHKe OTACNBHBII MpobieM; 3a HanpasieHueM (uiiocoduu Mpasa; 3a BUIAMHU TPABOCY IHS;
poJeBoil; QyHKIIMOHATIBHBIA MOAX0 (32 posibio U QyHKIMAMH). [IpaBoCcy e paccMaTpuBaeTCst Kak aHTPO-
noJjioruyeckoe siBjeHue. [penaraercs aHanu3 u3 cyaeoHoi npaktiuku Koncruryrmonnoro Cyna YkpanHbl
B PE30HAHCHOM JIeJie O KOHCTUTYLIHMOHHOCTH YKa3a [Ipe3umenHta YKpauHbl O MPEKpAIICHUN MOTHOMOYHUE
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Dinocoghis npasocyoos (00 nocmanoexku npobremu)

BepxoBnoro Coera Ykpauns! (2007), kak gemMoHcTpamus 3HadeHus Gpuiocoduu cyapy B 4acTH MPaBOIIO-
HUMaHHSI.

V. S. Bihun
PHILOSOPHY OF JUSTICE (NOTES ON RESEARCH ISSUES)

The author suggest to research philosophy of justice (adjudication) as applied philosophy of law. The sug-
gested object of research (study) is justice as a sphere of realisation of law while its philosophical-legal as-
pects is the subject. A classification of approaches towards the problematic of philosophy of justice is sug-
gested as based on (1) problem (an issue is suggested to be studied); (2) types of justice; (3) streams of legal
philosophy as they view justice; (4) function. The justice (adjudication) is viewed as an anthropological phe-
nomenon. The case of the Constitutional Court of Ukraine on the constitutionality of the Order of the Presi-
dent of Ukraine on the dissolution of the Parliament is provided as a demonstration of the importance of phi-
losophy of judge in the part of conceptualisation of law.
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