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PA3TOBOP INATH NYTHHKOB O CMBICJE IIPABOCY1HS.
DOHITOCOPCKO-TIPABOBASA TIPUTUA'

B. Buzyn
Huemumym zocyoapemsa i npaga um. B.M. Kopeyrozo HAH Yxpaunet,
2. Kues, yn. Tpexcesmumenvcias, 4, e-mail: vshihun(@hotmail.com

Pasrosop. a TeM Bonee hunocodickas Gecena, 3ro AyXOBHAA HEHHOCTD TBITIHBO-
10 YMa. 370 HE TOJILKO IIOJIE3HBIH NOMY TYHK Ha IYTH TAKOTO yMa. B HHAMHKE — 310
4 (YHAAMEHT, HA KOTOPOM COBMECTHO CTPOAT KpenocTs. M Ha 310T pa3 Ha My TH MATH
MY THHKOB COCTOSUICA TakoH pasrosop — (maocofckas Gecesa o MpaBoCy/AHH H €10
CMBICIIC — Ha HBIHYE AKTYANLHYIO TeMy. Bem ¢e, kpoMe McHa (BB.), agsoxkar Aprem
(A)), cyasa Crarucnas (C.), mpoxypop Iterp (T1.) 1 xyzoskauk Muxan: (M.).

JANIAKTHKA CMBICIA NIPABOCYAHA

A.: OTyasHHE B CEPINE MOEM, CMATEHHE — B YME.

BE.: Ot *ero, apyr?

A.: Ot gena oxsoro. A aeno Takoe. Mcten yBoneH ¢ mpeanpuaTes ¢ rpyObiM
HApPYIICHHEM 3AKOHA, BCICACTBHE NPEAB3STON0 CTHOMIEHHA K ce0e PYKOBOACTEA!
MpH PCOPTaHH3ALIH HECBOCBPCMCHHO MPE Ty IPSIHIIHN €10 00 YBOJILHCHHH B CBS3H
C COKPALICHHEM IITATA, HE MPEIIMKHIY HH APYTOMl JOMKHOCTH, HH OTKA3a/IM B
TOM, YTO €CTh. A BHOCNCACTBHH, HA MECTO HCTHA, B3SLIH APYTOro YEIOBCKA, YTOA-
HOTO PYKOBOACTBY NPEIPHATHS.

C.: Tak 3710 %€ npocToe Aen0 — cynebHas 3amuTa paboTHHKY rapaHTHPOBAHA.

A Y g Tak sxe gyman. O6pamaeMcs B CyA, YTOObI BOCCTAHOBUTH YBOJCHHOIO
paboTHHKA B IpaBax. Peun ke HACT 0 KOHCTHTY IMOHHOM npase Ha Tpya. M Bor TyT
Cy1bs IPAHMMACT OT NPSACTABHTEIS OTBCTYHKA — FOPHCKOHCYITBTA IPSANPHATHA, B
K4YCCTBE JOKAATEALCTB, CHATLCHHIHPOBAHHEIC JOKYMCHTDL APYIOE, IPABHIIb-
HO 34NOJHCHHOE MPEAYHPCKICHHE O COKDAIICHHH B CBA3H C VBOMbLHCHHEM, 4
CBHJIETENH JAFOT IOKHBIE TIOKA3AH . BOMPEKH HACTAMBAHMIO HE CHMTATD C{abCH-
(PHUHPOBAHHBIC JOKYMSHTBI, CVABA MPUHHMACT CYIcOHOE PCIICHHE, HCAOCKBATHOC
(daxTaM. AneUTAITHOHHEIA Cya, PACCMOTPEB L0 33 HECKOBKO MHHYT, OCTABIAET
peiucenc Oe3 H3MCHCHHH, 2 HAa YKA3aHHBIC HAPYLICHHS BHUMAaHHA, Kak OyAT0, He
obpawaet. Kaccanus 0TkasslsaeT B pACCMOTPEHIH 32 KOTCYTCTBHCM OCHOBAHHID,
HAMPABWB NOYTOH, KAK BBMICHUNOCH, THIAMHOE NOCTAHOBICHHE, W3 KOTOPOTG
ACHO: CYAbs ACNA B [N1a34 HE BHACH.

! TTyGIHMKYETCS ¢ COKPULICHHAMH. boiTee LOHOE UAI0MEHME 1HBHUPYSIUSL B W3 AHMM;
birys B. C. ®uiocodis npaBocyans: ifes Ta 3aificHenHs [Haywoea Monorpadis]. — Bibm-
oreka Mixuapo;Horo yacormcy «IpoGneMu ¢itocodii mpasan. CM. Takxe (10 MeTOAy
msnomeHus): birya B. C. Po3Moga 11’411 MOKOPOKHIX IOPHCTIR Lipo TipodneMH 1 pajocTl
3700y T IOpHAHHHOTO (axy [Enexrpormmii pecype] / IOpuapma razera. — 2006, — Ne
11 (71) (16.06). — C. 14-15. — Pexxum goctymy: hitp://www.yur-gazeta.com/oarticle/2347;
‘To we: I0pumuHa npodecis 1u ockita. Jlocsig CIIA vy nopiBHANBHIM NepeliekTHBl. — K.
: [OcTinian, 2006. — 272 c¢. — C. 257-262. Cp.: Brnacos B. U. ®wiocodus npapocyms 8
Juanorax. — M.: FAI'C Msparemscrro, 2010. — 335 ¢.
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IT.: Y yro?

A.: S Toxe xouy 310 CcpocHTh. Kak mo MHe, cyl, OTMCIKEBBIBAACK OT HCTH-
HbI, ISTHTUMUA3HPYET HCNPABLY, HCKPHBIACT PEAIbHOCTD. HICTEIE Ha COOCTBEHHOM
OnbITe eme OoNbIIE OTHAHBACTCA B CYACOHOH cucTeMe. A A TIONYYAlO ClUe OAMH
CEPBCIHBIH TTOBOA OCMBICITHTH H3BECTHOE MONMKCHHE B HAINCH KOHCTHTY HH, YTO
«NPABOCYJHAC B YKpaWHE OCYINECTBIIIETCA HCKIIOUHTCIBLHO CYAAMEY.

T1.: Ecru BCe, YTO Thl FOBOPHIND, TPABA, TO 3TO HEMbH3M HA3BATH «IPABOCYIH-
eM»,

C.: Touemy sxe? Jeno pACCMOTDEHO, €CTh PELICHHE CyAa, KOTOPOE HMEET
JAKOHHYIO CHJIy. A TO, YTO B AENE €CTh CTOPOHA, YbH HCKOBbIC TPeOOBAHUA He
VAOBICTBOPEHB! HOMHOCTHH) HIIH YACTHHHO, — 3TO HOPMANBHOC ABICHHAC.

A.: Her, Taroe cya0TpOH3BOACTBO — 3TO HMHTALIMA MPABOCYAHA.

C.: B cmpicne?

M.: Cormacen. [Momuute, kak ropopua CORpar, «eCimi 0Clia u30paTs JOMAIB0,
OT 3TOTO OCET KOHEM HC CTAHET».

C.: A ecmm cepsesuo, [Touemy?

A.. A mOTOMy, YTO KOHCTHTYLHOHHOC MONOMKEHHE «TIPABOCYIHC B YKpau-
HC OCYHICCTBIACTCA HCKIHOYHTCIIBHO CyAaMH» HE 3HAYUT, 4TQ «CYJIAMH B
VkpauHe 0CyINeCTBIAETCA HCKIFOUUTEIBHO MpaBocyane». Cnosa Te #e, HO CMbIC-
JIbI — APYTHE.

C.: 370 AciicTBUTENILHO TAK. bosbIIE CKazKy, CIIOBAMH CBOMX KoJuier W3 KOHCTH-
TyrHosHOr0 Cyma: «npaBocyde Mo CBOCH CYTH NMPH3HACTCA TAKOBBIM JTHINL NPH
VYCHOBHM, YTO OHO OTBEu4eT TPeOOBAHMAM CNPABEAIHBOCTH M 00eCHEUHBAET
3pheKTHBHOE BOCCTAHOBICHHE B PABAX».

A.: To €CTh, MBI IPHIWIM K BBIBOIY: B 3TOM JIgJi€ MPABOCYAHE HE OCYMIECTBH-
aoch?

Il 3¢ ¢ekrHBHOrO BOCCTAHOBICHHE B MPasax HE ObINO. A BOT OTHOCHTCILHO
TpeOOBAHMIT CIPABEATHBOCTH — 36Ch, MHE KAXKETCH, HE BCE TaK ACHO.

A To ects? He X0ueIb JIH THI CKA3aTh, 4¥TO 370 — CNPABSAIHBOC PCHICHAC?

IL: 310 Gyner 3aBHCETH OT MEPHIA CHPABEAMMBOCTH. UeM THI €€, KaK CVbd,
mMepsemsb? Yamamy secos, 4To JTH?

CopaBelIMBOCTS H BECHI NPABOCY/M

C.: A mouemy 6wl 1 HeT. Beap He cniy4aino @eMHIa C BECAME — CHMBOJ MPABO-
cyaua. Cyaps, KK HA BECAX, B3BCIUMBAET NOSHLEH CTOPOH.

IT.: TToraTHo. Ho NOMHOUEHHO /I TaKOe noHuMatue? Bexps uHOrIa B cy1cOHOM
HEpONECCe HeT CTOPOH, HanpuMep, KOIa ycTell MPOCHT YCTAHOBHTH HOKHM (akT,
HApuMeD, 00BABICHHA THIA YMEPIIHM.

C.: B 3TOM e CIy4ac, MOMKHO CKa3aThb, YTO CYAbA B3BCUIMBACT apeyMEHATbL,
OTPERENAET, ECTh JIH OCHOBAHHA CIHTATD, YTC YEIOBEK YMED.

M.: He OHATHO MHE: YEJIOBEK HIIH MePTB, HiH 3HBOH. Eire Opiaet Kakoi-10?

C.: B npase, 3HauuT, OBBAeT. A BeChbl — CHMBOA OOOCHOBAHHOCTH PCIICHUS
cyza. :
A MHe #¢ HPAaBHTCA 00pa3 BECOB B YIOJOBHOM CYIOMPOW3BOACTEC. HA OIHY
Yammy, CIOBHO, KI4IYT COACAHHOC, 4 Ha BTODYIO, TOUHO VDaBHOBEINMBASL, MEpY
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HAKA3AHHA, KOTOPYH0 CJACAYCT MOHCCTH 33 COAeTHHOE. PAaBHOBECHE BECOB — CHMBOJI
NIPABOCYAMS KAK AJCKBATHOCTH.

BB.: 2107 06pa3 KACACTCA HE TOIBKO Y FOIOBHOTO CYIONPOM3BOACTRA. A, HANPH-
Mep. H «HArpamHoH WcTHoMK». Ee KoHUEnmO passdean mekorza M. Bexrawm,
kpuTHxOBaa K. Mapkc. Haed HCXOAHT M3 TAKOR MBICAHU: TIOUCMY Mbl HAKA3BIBACM
TOIBKO 34 MPCCTY ILICHUA, 4 HE HATPAXKIACM, TAK JKE CHCTEMATHYECKH H C IOMOLILIO
CNICIMA/ILHOTO HHCTPY MCHTAPHS, 33 MOJBHTIH, 3acayTH? OTCIOIA K HEOOXOAMMOCTh
B HArPAIHOH IOCTHLMK, KOTOPAA, KiK MPE/IATAN0CH, OCY LIECTBAACTCA CyaoM. Ko,
KaK HE CY/bM JIyJIIE YMEIOT CYIHTh?!

A.: 10 CriopHo. XOTA NPpHMEP KPHMHHAIBHOH FOCTHUMH H BECOB IIPABOCY AHA
MHe TipeacTaBseTca yoeaurensubM. B HeM et raybokuii cMbich. B 3To# cBasu
MHE [IPHIIOMHHJIOCH OAHO Pe3oHaHCHOE Aeno. CHeacTBHE YCTAHOBHJIO. MPYIIOR
W3 TPEX JIMII 10 MPEIBAPHTENLHOMY CIOBODY YOHT »xypHAMMCT. Beex ocyxaaror.
QMM B3 HUX — BOOMTENb aNE/UIHPYET POIICHHE, B CBOEH xanode MHILET, TOYHEE,
B3BIBACT: CAYLIAHTE, CTOBOPA yOUBATS C ABYMS JAPYTUMH y MEHA HE OLLTO0, O HAME-
peHHM OAHOTO H3 TPYMNBI YOHTb JKYPHAIMCTA Y3HAl HQ MECTE MPECTYILICHHA.
OaHaxo, Cy/l HE COMMAMIACTCA C BOAHTENEM, OCTABMET IPHIOBOP B 3TOH 9acTH 6e3
wiMeHeHm#. Yto nomyuaerca? B nOHAMAHHE TOTO YETOBEKA, BEChI HE CPaboTamu:
YaIa COBSPLIEHHOTO HE VPABHOBCINCHA yamici Hakasaund, Kak 310 06bACHHTE?

Bb.: Ha munytky abcrparapyemca. Eme [ B. JleiGnuu, koTOpOTO CYUMTA-
IOT YYTh JIM HC OCHOBONOJIOXKHHKOM COBPCMCHHBIX KOHUCHUEH 060CHOBaHHA
B HOPHIAMYECKON FOTHKE, NMOCTABWI PHA BOHPOCOB O PALHOHANRPHOM OOOCHOBA-
HuH B npaee. OH. B YACTHOCTH, CIPANIHMBAX. 4 K4K FAPAHTHPOBATH HAJCHHOCTDb
CAMILX TOTHUCCKHX MCTOI0B, HAAIEKALILYIO Tpoueaypy paccyxackua? OH craBui
BOMPOC 0 KAYECTBE CAMHX BECOB.

C.: Yro TH X04yeinb ITHM CKA3aTh?

BB.: A 10, YTO ONPEAEIEHHEBIE IOTHYCCKHE METOBI JIOKABIBAHMA, T.¢. 0GOCHO-
BABHE, AOKA3aiM BHHY B CIOBOPS TOIO 4enoseka. To €CTh, YCTAHABIHBACTCH
Takoe NMOHATHE, KAk «yOHICTBO MO MPeJBAPATCILHOMY CTOBODY TPYIIOH MM,
H OHO ompeiencHHBIM oOpazoM ompedensercs. M BNOCHCACTBHE, NPOKYpPOp
WIH B CyAC OOBHHUTEIb JOTHYECKHE AOKA3BIBAET, YTO TAKHC-TO OOCTOATE/ILCTBA
MOKA3BIBAIOT, JOKABATCABCTBA HOATBCPHIAICT, UTO TO, YTO NPOH3OIUN0, MOKET
KBATHPUUMPOBATLCH KAK YKA3AHHOE MOHATHE. M jesaeT OH 310 ¢ MOMOILBH)
normdeckux omepaumii. Ho Takne onepawsu MoryT Gbrrs ommnGouHbiMH. Ommud-
Kd — H BOT HCCHPABCMLTHBOCTE. Tak BOT JIGHOHHI W CTABHIL BONPOC O TOM, KAK
HC JIOMYCTHTB 3Ty HECTIPABELTHBOCTS, HHBIMH CIIOBAMHM, KaK CIACHATh TaK, 4T00b!
ITOT MEXAHH3M «IOTHUYECKHX BCCOB» JOJDKHBIM 00pazoM paboran. UToObl BECH
00CCIeUMBAIH CTIPABEAIMBOC PEINEHHE.

C.: MMonsrHas npobiema. Ho, BO3MOXHO, BCE 3BHCHT HE TAK OT BECOB. KAK OT
TOrO, KT0 B3BewpBact? M eme o BOMPOC — YTO BAKHEE: YPABHOBCIUHBATE U.TH
ONMpPEACAATh HAKAZAHHE?

M.: HakazaHue — pe3yBTar yPABHOBSIUHBAHMA. Tak CBEPINACTCA MPaBOCy AHC.

A [IpHBEICHHOE K& PACXOAKICHHE MOKA3BIBAEST PATHHLY MEHIY 3amaIHbIM
M BOCTOMHbIM NMOHMMAHHEM CMbICJIA NPABOCYyAMd. ECTH B UGHTPC BHHMAHHA

56

3ANJHON0 MPABOTIOHHMAHHA BCCHI H HX COAEPIKHMOC, TO BOCTOMHOIO — NPOLIECC
Y PABHOBECIIHBAHHA.

C.: Kaxas pa3zunna?

Bb.: INonyyaerca, ¥ro B 3anafgHOA TPATHUMH AOCTHKCHHMA CNPABCIIHBOCTH
3ABHCHT OT TOTO, YTO B OXHOH WM APYFOif Yalle BECOB. 3TO U MOMKET MPHBECTH
K aucOanaHCy, KOIa Ha BECAX HE BCErAa PaBHONCHHBIC CyOcranmun. Torna kak B
BOCTOYHOH TPAMULHMHK BLKHO HMEHHO yDABHOBCIIMBAHHA, NpoUCCC cOamarcHpo-
BAHMS. DTA PA3HHULA B 4KIEHTAX H 0NPeJeACT CYIHOCTD NPABOCYIHA H €10 LEb.

A.: UT0 3TO MOMKET 03HAYATH Ha TPHMEPAX?

M.: A, HAPHMEP, TO, YTO 3ABCPIICHHEM CYAEOHOTO IPONECCA N0 YTOIOBHOMY
Jey JOMKHO ObITh HE TAK HAM HC TONBKO CYACGHOC PEIICHHC, KOTOPOE OTpeae-
NfET ANCKBATHOCTE HAKA3AHHA COAEAHHOMY, HO H COATAHCHPOBAHHC MHTEPECOB
NOTEPNEBEr0 (MM NOCTPAJABHIMX) H BHHOBHBIX. JTO JIH B LEHTPE BHHMAHUS
VIOJOBHOIO OPOLECCA B 3aMAAHLIX NPaBOBBIX CHCTeMmax? ECTh Jii BHYTpeHHZS
rapMOHHA NOTEPICBINETO HIIH S0 CEMbH KPHTCPHEM CyAOHOIO pemenms?

C.: Bpaz .

M.. A B TPATMUMOHHBIX BOCTOMHBIX CHCTEMAX CTh. KaK B mpasoCyIHH MO
OyummiickuM noHATHAM. Tam CyaeOHbLH MPOUCCe MOXET OBITE BO3OOHOBIEH, €CITH
PEIIEHKE HE NMPHBEIO HIM BRIBENO M3 OanaHca cropoHy. I1o kpaiineil Mepe, Tak
mimeT Pebexxa ®pend B kHure «3010TOE SpMO».

BB.. MHTEpECHOC NOHMMAHNE HPABOCYIHA H CPABCAIMBOCTH. QTMEYY, YTO B
HOPYTHX A3BIKAX, HANPHMED, AHDMHACKOM. CTOBO justice OTHOBPEMEHHO OHAMACT H
OPABOCYAHE M CIIPABEIMBOCTE. 1 HE TONBKO B AHTIHMICKOM A3BIKE. HO H B YKDaHH-
CKOM, /14 H B PyCCKOM. JPyTHX CIIABAHCKHX A3bIKax. [IpaBocyHe STHMONOrHYECKH
O3HZYACT «NPABHILHEIH, CTIPABETHBRIH CY/» HITH «CYA MO HPABY », «CYI 0O CIpa-
BCAITHBOCTHY,

A.: A MoxHO Bonpoc? Ecniu B aHTIHIICKOM #3bIKE CI0BO justice OMHOBPEMEHHO
O3HAYAET «CMPABCIIHBOCTE?, «IPABOCYAHE», CEIOCTHIHM), KAK MEPEBECTH TOLAA
bpasy «cnpascammsoe npasocyaue»? Kax just justice?

BE.: 3o xopomuii Bonpoc. Ho B aHETHHCKOM A3bIKE €CTh H APYTHE CHHOKUMEI
CIIOBA «CMPABCATHBOCTLY, KAK BOT fairness — CIIPABEATHBOCTD KAK «4ECTHOCTBY,
equity — CIpaBeJIMBOCTD OT equalily — «paseHcTBO». B nmpase CUIA ects Takoe
HOHATHE f2ir process — KM 1 0G03HAYAIOT CIPABESLTHBBLA CyAcOHBIH MPOLECE.

M.: Komiers, MbI 3¢ FOBOPUM HE TOABKO O TEPMIEHAX, HO M IBIEHUSX, KOTOPHIC
OHH 0603Ha4aroT. M B 310M [wiaHe 00HAPYKHBACM SAKOHOMEPHOCTH: B BOCTOUHBIX
AIBIKAX TAKKE MPOCNCKHBACTCA HETKAA CBA3h MEKAY MOHATHAMH DPABOCYIHA H
CITPABEITHBOCTH.

BB.: Ecim Mbi TAIOKS PA3rPAHHYEBAEM ABICHHA M MOHATHA TO PATPAHHYHM
H MOHATHA «MPABOCYAHE» K «CYIOTIPOMIBOACTBOY. HOO OHE MO CMBIC/IY ABICHHS
PasHeIe,

C.. TaroBO € W NOHUMAHHA TIONOMKCHHH OTHOCHTCIBHO NpABOCYIHA B
KoHcTrTyMH Yipaunbl: 370 CHEHANBHEI BRI TOCYIAPCTBEHHON AEATE THHOCTH,
OCYWIECTRNAETCS HCKIIOYHTENLHO CYAAMA YKPauHbl KAK MoCy,AapCTBCHHBIME Opra-
Hamu, [TockoNBKY YKASAHHYIO ASATEIBHOCTL B PABHOH cTencHH (o kpaiiveli Mepe,
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TEPMHHONOTHYCCKH) MOSKHO HA3BATh CYAONPOH3BOACTBOM, TO OCTACTCH BOMPOC 06
OCHOBAHHAX HASKIBATH YKA3GHHYIO JICATENLHOCTD CYAOB HPAGGCYOUEM.

[1.: Yro umcerca B BHAY !

BB.: Pasupiii cMbich NOHATHE, OCO3HAYCHHBIH 3THMH TepMMHAMM. Ecin
CYMOTPOM3BOACTBOM Moy 0003HAYATh JEATENBHOCTh CYAd, HE 0043aTeibHO
HAMPABJIEHHYI) HA OCYLLCCTBICHHC WACH Npasa, TO NMpaBOCyAHEM OOO3HAYAOT
JEATENBHOCTD, HCKIOMHTEIBHO HAPABICHHYIO HA TAKOE OCYIUecTBAcHHE. Creao-
BATENBRO, IPABOCYAHA OHMMACTCA HE KAk 100as CyneOHas AeATeNBbHOCTE, 4 Kak
THKAA, KOTOPAA HANPABACHA HA OCYIHECTBICHHE uoeu mpasa. CyZONPOH3BOACTBO
HC TOMIECTBCHHO PABOCYAHIO. B oM ¢ MpoABNACTCA AHATCKTHUSCKASL CBA3h
ITHX NOHATEHH, OHH, XOTA H PATPAHHHHBAIOTCS, HE BCCIAR OTPHIANOTCA.

A.. To eCTh, €CTh OCHOBaHHA BLIICAATH (DOPMATLHLIE H CONCPIKATENBHBIC
[PH3HAKH ApasocyOus, XApAKTCPH3YIOMIHNE €10 CYHIHOCTR?

Bb.: Jla. ®opManbHBIM NMPH3HAKOM NPABOCYAMA ABICTCA Cro OCYINCCTBIKC-
HHC B (DOPME CYOONMPOM3BOACTBA CYAaMH KAK FOCYN3PCTBEHHBIMH OPraHAMH, a
COAEPKATETHHEIM — COOTBETCTBHE TPEOOBAHUAM CIPABETHBOCTE H 00ECHEICHH
3 (EKTHBHOIO BOCCTAaHOBICHUA B npapax. (DOPMANBLHBIN APH3HAK HPABOCYAHA
KOHKPCTHIHPYCTCA B HVHKYUOHANLHOM CMbIC/Ie TIPABOCYIHA, OTOXKICCTBILICT €r0
C CYAONMPOH3BOACTBOM, CYACOHBIM PACCMOTPCHHEM Jc], TOLNE KAK BTOPOE, codep-
HcamebHoe ROHUManGe AKUCHTHPY €T Ha BHY TPEHHUX XAPAKTEPHCTHKAX CyAcOHOH
JEeATCIbHOCTH, HAPHMED, CHPABETMBOCTH KAK UCTH NPABOCY,IHA,

M.: 310 # £CTh NCTb MPABOCY AUA?

A.: BO3MOXKHO, 4ereio npagocyous SBISETCA UMEHHO CAMO Hpaeocyoue.,

C.: Jla, KaK roBOpwid PUMJIIHE, MyCTh CBEPIIMTCS MPABOCYAHE, HO TIOTHOHET
Mmup — Pereat mundus, fiat justitia.

BB.: Mue Gombine no aywe nepedpas 3Toro Beipasenus y npodeccopa C.
Maxcumosa: «[TycTh CBEPHINTCA IPABOCYAHE, YTOODI HE IOTHO MUP».

B ofmeM, I0pHCT CKKET, YTO HE/b MPABOCYAMA ONPEACIACTCSA MPOHECCYaTb-
HBIM TpaBoM. QA KOHKPETH3HPYETCA 33/1aMaMH CyI0NIPOM3BOACTEA. B 4acTHOCTH,
M B 33BMCHMOCTH OT BE/JIA CYRONPOM3BOACTEA (IPAKBAHCKOTO, YTOTOBHOTO, AAMH-
HUCTPATHBHOTO H JIP.).

A.: MHe ¢ IpcACTABIIETCH, YTO LEeAb) IPABOCYAHS ABMETCA OCYECTRIES-
HHE, 3ALHTA K BOCCTAHOBICHHE HAPYINCHHOTO TIPABA (BOCCTAHOBJICHHE B MPABAX).
X0T1, HEYEH UENBbI0 MPYBOCYANI HE €CTh crpapemBocTh? Beas moboe pente-
HHE CYd WM HHOH PE3yNBTAT CYACOHOM ASATENLHOCTH OICHABACTCA C MO3HLME
HX COOTBETCTBHS CPABEUIHBOCTH, €€ KPHTEPHAM.

[1.: TIoMHMTCSA, IO 3TOMY LIOBOAY €CTh TOMHOE BLICKABIBAHME. Kax roBOpHn
Mol komzera A, &, Konu, «mpaBocymie He MOKET OBITh OTPENICHHO OT CIPABEi-
JMBOCTHY.

JARANEKTHEA NPABOCYANH

Bb.: Hcropaxo-npaBoBble HCCAEAOBAHHA OTPKAIOT KIS0 MPABOCYaHA B CC
pasBUTHH. B 9acTHOCTH, I€HERHC, YCTPOHCTBO, MPOLECC PA3BUTUA H (VHKIHO-
HAPOBAHHA CYJAOMPOM3IBOICTBA, CYACOHBIX CHCTeM, cyaefHoro mpouecca. Tak, Ha
VKPAHHCKHX 3CMJIIX TAKHE HCCICAOBAHHA OOHADYAMBAIOT, YTO TPAIHHHOHHBIM
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SBIACTCA CYIECTBOBAHHE, HAPAAY C TOCYAAPCTBCHHBIMH CYJAMHM, CYAOB HEro-
CYAAPCTBCHHBIX (HAPHUMED, UEPKOBHBIX CY/0B), JPYTHX HHCTHTYTOB, KOTODBIM
MOpY4ANIoCk OCymecTBIcHue QyHKkuuH npapocyaus. Takxe eCTh HCTOPHUCCKHE
axTB! OCYIHECTBIICHHS CYA€OHON BIACTH HA YPOBHE TCPPHTOPHANBHOMH OOIMHLI
(HATPHMCD, BOHTOBCKO-IIABHEUKHH Cya JIbBOBA ObL1 HOCHTEIEM CYAEOHOM BIACTH
TEpPHTOPHATBHON 0OLMHLY). OKA3BIBAETCA H CYMECTBEHHOCTD BIHAHHA NOJHTH-
HECKHX B HACONOTHYECKHX (AKTOPOB Ha OCYIICCTBIACHKHC MPABOCYAHA (CO3AAHHE
ype3BRMANHLIX CYIOB KAK OpYAHE MOTHTHYECKOTO NPECICIOBAHHSA, HIACOIOIH-
yeckui KpHTepuil B orbope cynel W «cyacHckoM yORKICHHM?, OTPAHHICHHS TI0
3THHYCCKOMY KPHTEPHIO B (JOPMHPOBAHHH CYAa MPHCAXKHBIX, CYACHCKOIO Kopiy-
ca).

M.: To yTounuTe, CYA, MPABOCYIME — KATETOPHY I'OCYAAPCTBA, OOIIECTRA, LEPK-
BH7

BE.: /ing npuMepa BO3bMEM (HIIOCOQCKEC M AMNHPHYCCKHE HCCICA0BAHHA
Terems. Paccmarpusas MpaBoCy s H CYAbl KAK YACTh MPAKAAHCKOTO 00ECTBA,
Terene yCMATPHEBAN HPOTHEOPCYHE MERIY HHM W TOCYAAPCTBOM, CUHTAJ, YTO
CyABL JO/DKHBI COOTBETCTBOBATh HHIEPECAM PAXKAAHCKOTO 001ecTsa. [Tpu 310M
OH HE HCIUEOYAI BAXKHOCTH PO/IH IOCYJapCTBa B OCYLUECTBIEHHH PABOCYIAMA, HO
HE MO00ro TOCyJapcTBa, 4, B €ro BpeMd, MOHAPXHH KOHCTHTYIHMOHHOH (Hopmoii
npaeneHis. B punocodun npasa I'ereii npaBocyane BpeacTACT KAK JHANEKTHYE-
CKOC ABJIEHHE, PACCMATPHBAETCA B KOHTEKCTE H/CH TIPUBA B ¢C PA3BATHH B PA3SHBIX
HMIMCPCHIAX — TOCYAdPCTBEHHOM, OOLICCTBCHHOM.

A.: M x ueMy MBI mpHXoHM?

BE.. DBo/mouns npasocyIus — 4aCTh SBOMOHHA HACH NPaBa; PA3BUTHE HOHA-
THS MPABA H €10 OCY HICCTBNCHHE,

A.: To ectn?

BE.: Ecan ACKOHCTDY HPOBATH MOHATHS KIPABOCYIHCY, T.€. OIBITATHCH MIOHATH
MpaBOCYauA HE YEPES CTEPEOTHITHOE £T0 NMPEICTABIEHHE KAK CYTY 00 rOCYIapCTBEH-
HOM MHCTHTYLIHH, TO OKA3BIBACTCA. C HAYANA CY HISCTBOBAHHS YEJIOBSYCCTEA JIOIH
COBCPIIANH ONPEACICHHBIC ACHCTBHA-CY/KACHHA, MPHPOAA KOTOPBIX —~ MPHMCHC-
HHE ONpPEACICHHOTO KPHTEPHA K 0OCTOATENECTBAM KOHKpeTHOH cHTyaumu. OHM
PACCYRHBAIH 3TH COCTOATENLCTBA, H B PE3YJIBTATS, ECTH TAKOH IPHIOBOP CYUTANI-
CH NPEBHILHLIM, TO OH H HA3BIBAJICA TEM, YTO Cei4ac COOTBETCTBYET NMOHATHIO
NPABOCY IUS.

A.: Ho nosBieHHe TEpMHHA «IPABOCYAE» B IOPHAHICCKON TEOPHH H TIPAKTH-
K€ HMEET OTHOCKHTETFHO HEAABHIOK HCTOPHIO. Moii ey mKa, TOAe anBOKAT, 3THM
TMOHATHEM HE HOME30BANICA B HAYANC CBOCH NMPAKTHKY. A Tak NOHAMALO, YTO BBEAC-
HHE ITOr0 TEPMHHA CBA3AHO CO CTPEMICHHMEM MPUOIMBUTE ACATENLHOCTD CYAa K
Peaimiianuy wacH mpasa.

M.: Mno HMHATHPOBATE TAKOE MPHOTIKEHHE.

BE.: Bo3MOHO, HO MBI BHAMM 3TC KAK AMANCKTHUECKHH mpouecc. Tax, mpu
PeaM3aliu MAcH Npasa ¥ OOHAPYKMBAHCE HOBBIC MPUIHAKU ABACHMA, C OTHOH
CTOPOHBI, OTPAXKAIH MPOTPECC, PA3BUTHE HMOHATHS NPaBa, a C APYIOH — CTaHO-
BHITHCE 4ACTBIO MICH NMPABa YKE C HOBBIM COTECPHAHACM, SIBICHHE, CYHIHOCTBEQ
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KOTOPOIC ABIETCS CYKACHHAC B HAROOJIES CHOMKHBIX CHTYARHAX, OCY IMECTBIIEMOE
B COOTBETCTBUM C OTIPEAEICHHBIMY KPHTEPHAMH, 0003HAYACMBIX KaK «HPaBO», H
CTAas0 0003HAYATECA KAK «IpaBoCyauey». ONHOBPEMEHHO TIPABOCYIHNE KAK ABICHHE
PasBHBANIOCH B COOTBETCTBHM C COOCTBEHHOH HaceH, ce passurme 00ycaosu-
10 MPHOGPETEHHE ITUM SBICHHEM HOBOTO COAEPKAHMA. JTH CHEHU(PHUSCKHE
NPH3HAKH MPEANATACTCH 0003HAYATECA KAK «CMBICIBI HPABOCYIH®DY, 4 BooOIE
TPABOCYIHE — CURTATH ABJICHHEM IIPABA B €10 PA3BUTHH.

C.: Tax MOMHO HPUHTH K BBIBOJY, TO CAMOCYA NPEBPATHACE B PABOCYIHE.

Bb.: Mmenno. Ilo-nerucrckoMy NOHAMAHHCM HpdBa KAK 3aKOHY, CAMOCYQ
1o gopme He ABIACTCA NPABOCYAMEM, CCIH H NOCKONBKY OH HE «OOET» B (opMy
CyAeOHOTO OCYMIECTBICHHA, YCTAHOBICHHYI) MM CAHKUHOHHDOBAHHYK) TOCY-
JAPCTBOM B 34KOHOZATENBCTBE KAaK 3akoHE. ECiE mpasocy/iHe OCYHIECTBIRETCA
HCKIEOYATETHHO TOCYJAPCTBEHHBIMH CYAMH, TO CAMOCYA — YaCTHBIMH JHIAMH.
B 3roM cMBICIC CAMOCYA MPEACTACT KAK COBCPUICHHS PACIPABBI HAJ, THLOM 03
JOJDKHBIX HA TO HPABOBLIX OCHOBAHHI U BO BHCCYACOHOM TIOpATKE.

A.: Ho camMocyz no codepoicaniio HMEET TIPHIHAKH SBACHHA PABOCYRNL.

Bb.: Ja. Jn1 mpumvepa BO3pMEM aHAMOrHIO nenu. Hampumep, u B caydae
MPABOCYHA B CAMOCYIA 3TO MOXET OBITh BOCCTAHOBJCHHE NPAB, KOMIECHCALIA
HecnocoOHOCTH MiH HE3(P(PEeKTHBHOCTH TOCYZAPCTBCHHBIX CYAOB B HAKABAHHHU
BHHOBHbIX. E1lle 0JHHM KIIFOUEBbIM 3NEMEHTOM AHAIH3A CAMOCY 24 SBIMCTCH S4BH-
CHMOCTB €70 OHCHKH OT HPABOIIOHEMAHHA. TAK, JOMHHHPOBAHHE ICTH3Ma 00BIYHO
O3HAYAET MPH3HAHAE C4MOCY/TA BHENMPABOBBIM ABICHHEM, TOTA KK €CTECTBEHHO-
[IPABOBOC HIH COLHMONOTHYECKOE IMPABONOHHMAHHE MOMET CHOCOOCTBOBATH
TIPH3HAHAEY CAMOCYA MPABOBRIM H JAXKE IPABOMEPHBIM HITH JIETHTHMHBIM SBJIE-
rueM. Taxkuv o0pazoM, ONIpeAeAeTC THATCKTHYECKAA CBA3b HOBSTHH caMocya |
IPABOCYHHE.

A.: Beixomur, uro I1. A. KpomotkuH 6511 Opas, KOTAA TOBOPHA 00 «y3aKOHCH-
HOH MCCTH, KOTOPYHO HA3BIBAIOT IIPABOCYZUEMY.

BB.: JluaneKkTHKa 3T0 TAK H O0BACHACT. TAK K& MPABOCYIHA MOKHO paccMa-
TPHBATH U CKBO3b NPH3MY THANCKTHYSCRAX KATCTOPHE «JODKHOIO» H «CYIHETo»,
«BO3MOKHOTO» M «ICHCTBHTEABHOTOY.

M.: Ho cymmee u J0IDKHOE — POTHBOPSUYHBHIC KATCTOPHH.

Bb.: TlpoTHBOpeusBEIE — HE 3HAYMT, YTO OHM HE AManckTHyeckue. Jaxe,
Ha000poT. YTBEp/KAA0, YT0 NPABOCYIMC OZHOBPEMECHHO JKS MOMKET BHIPAKATHCH
K4K JOMKAOE, Tak o cymee. Kak no/mkHoe, NpaBOCyue OTPAKAISTCA B IOEATHH —
370, HAIPHMED, MPESIACTABICHHSA O MPAROCYAMH TAKKEM, KAKHM OHO JIOJLKHO ObiTh
B COOTBETCTBHH € OpeacncHuol uacei. Mnu, mpome, B y3KOM CMBICIC, 3T0 HACH
nmpasocyaua. Kak m0mKHOE, IOHATHE MPABOCYIHA OTOOPAKACTCH B MPEACTABIC-
HHH O JOJDKHOM, CIPABCAIHBOM CYIONPOU3BOACTBE, «CY/IC 1O mMpasy». Kak cyniee,
UPABOCYIHE ABIACTCH YACTHIO JCHCTBUTCTBHOCTH, YTO COOTBETCTBYCT (MJIH HE
COOTBETCTBYET) HOHATHIO MpaBocyaui. CremoBaTeNbHO, KaK Cymee, MOHATHE
TIPABOCY/HA BRICTYIACT KAK AEATCIBHOCTh Cy[@, CYAONPOH3BOICTEO, KOTOPOMY
MOTYT HEKPHTHHECKH IPHCBAMBATH CBOHCTBA MOHATHS MPABOCY/MA KAK JOIDKHO-
ro. Tak, «mpasocyaHeM» MOXKeT 0003HAYATECS KAK MH00asS MPABOIPUMEHHTE TBHAA
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JCATENBHOCTE CYAA MO PA3PEIICHIIO el [IPH ITOM TaKOE «TPABOCYIHE» MOMET
COOTBETCTBOBATE, 3 MOACT H HE COOTBETCTBOBATEL NPEACTABICHMIO (IOHATHIO) O
«TPABOCYIHH KAK JOIDKHOM.

C.: C no3uumi 0OBEKTHBHOTO HACATHMAMA TOHATHA «IPABOCYIHE KAK JOIDK-
HOE» U «IPABOCYANE KAK CYINEE» HAXOAIATCA B AHAICKTHYSCKOM B3AUMOCBI3H.

M.: B kaxoM cMeICTe?

BB.: «Cymige mpasocyaus» MOPOKIAST «HAUICHKAMCT MPABOCYAHEY, 4 «AOTK-
HOE» — «cyilee». CBA3b «IOIKHOTO» H «CYIIETO» MPABOCYIHA 0OHAPYXKHMBACT B
JOrHYECKOM CMBICIIC B3ANMOCBSSh (BO3MOMKHOIO» ¥ «ACHCTBHTEIBRHOTO) IPABO-
cyaMA. 3Ta B3aAMOCBA3E PA3BHBAETCA B PUMKAX HICH HPABOCYIMS, KOTOpas
TIOHAMAETCS KAK MOBATHE MPABOCYAHA U €TI0 OCYNIECTBICHHE.

A.: Bee 310 3ByuHT Kak (unocodus mpaBocyans,

Haes u punocodms nparocynns

C.: A Kak onpeacTIHTh QHICCOGHIO HPABOCYAHA?

BB.: B nayunoM mnane Gunocodua NPaBOCYAHS MOXKET PACCMATPHBATHCS
KAK HAmpABICHUE HpUKIagHoH (unocodun nmpasa. CASAOBATSILHO, BO3ZMOIKHBI
PA3MMUHEIE NOAX0AR K OCMBICIEHHIO (UIOCO(ME TPABOCYAHA — HATPHMED, 110
OnpeJcICEHOMY TIOHHMAHKIO (irnocoduu npasa, 4yTo POPMAPYET COOTBETCTBEH-
HO OUpeAencHAuy 0 (Priocouro mpaBoCcyans.

C.: A ecymm ronkpeTHEE?

BB.: ®unocodui nmpaBOCYIHA PaCCMATPHBACT IPABOCYAME KAK CyacOHOE
OCYIIECTBICHHE HACH NpaBd. Tpa uLEOHHO 1O OXHOMY W3 COOOpaskeHwHH, B 4aCT-
Hoctd y lerens, mpeameToM (HTOCO(HH TPABA CIHTAACH HACA IPABA, HOHATHE B
ero ocymectsicHre. OmHol 13 GopM peaTH3anyK MPaBa SBIACTCA OCY IIECTBICHHE
cyne6Bo¢. Ero mpeaMeT MOXKHO ONpeaei T KaK OTACHbHELH npeaver Guocodun
NPABOCYHA, 4 HIACIO HMpaBOCyAus — ocHOBOH (umocoduu mpasocyausa. Kmoue-
BOH BONPOC HJICH TPABOCYHA — 3TO €€ 0COOBIE CMBICI, T.€. CMBICI. OTPAKAKINUHA
CYIIHOCTE (CYIIHOCTH) FBNCHHS ACHCTBHTEIBLHOCTH, 0DO3HAYACMOT0 TCPMHHOM
«apasocymue». Maes npaBocymis KOHKPETH3HPYCTCA B CMBICTAX IPABOCYAHS,

C.: O xax|x CMBICTAX HAET Peub?

BE.: MoXHO BBUICIMTE PASHEIC CMBICIEI Npasocyaua. Hanmpumep, «aHtpo-
TNONOTEMECKHH CMBICI® NP4BOCYIMA. IIpABOCYIHE B 3TOM CMBICNE MOMKET
PACCMATPHMBATECH  KaK  (PUIOCO(ICKO-aHTPOTIOIOTHYECKOE  ABIAEHHE, KOTOPOE
OTP@AAETCA YePes TAKHME KATCIOpHH, Kak 00pa3 yenoBekd. OMHOBPEMCHHO AHTPO-
DONOTHYCCKANH CMBICT MPABOCYAHH OOHAPYIKHBACT 3ITHOTPABOBOEC COINCPIKAHHE
TIPABOCYAMA; «ITHHHCCKHID WIH «3THOrpaduueckuii» odpa3 cyaa M OCyIecT-
RICHHA B HEM MPAaBOCYAMA MOIYT CYIMCCTBCHHO PA3IMHATHCA. AHTPOHOIOIHA
TPABOCY/HA BEICTYHAcT KaK (JOpMa, BBIABIACT Pa3NMYHEIE AHTPOTIONOTHYECKHE
CMBICITHI IPABO CY/MsA. ‘

A.: B T0 e BpeMs B CMBICTIOB HIEH TIPABOCYIHA MOXKET GBITH HEMATO?

BE.: la. Hanpumep, «BIaCTHBIH CMBIC/T», KOTIA MPABOCYIHC MOHHMACTCS KAK
dopMa ocymecrarenns CyneOHOR BIIACTH, «IIPABOPEATHIALMOHHBIN CMBICTY,
KOI1a mpasocyaue paccMAaTPHBAETCA KAk CYAeGHOE OCYIECTBICHHSA NPABA, MICH
TpaBa; «TPABO3ANMMTHEIN CMBICT» — 3TO NPEICTABICHHE O HPABOCYTHH Kak
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CyacOHOEe 3AUMNTE, «PCIOMIOTHBHBIH CMBICT» HIH «PEIIAIOMINA CMBICID), KOTOPBIH
0003HAYACT NMPABOCYaMe KAk CyAcOHOC PA3pCIICHHE KOH(NIMKTA, «DANaHCHPYIO-
LI CMBIC BLIPAKACT MPABOCYAHE KaK CyAeOHOe 0aIaHCHPOBAHKE.

[1.: Ja, T4k MOKHO BBLIC/CATH U EPYVTHE CMBICIBI MPABOCYAMS: HACONOTHYE-
CKHit, TENEOIOTMYECKHH, BOCITUTATEIbHELHA, «OTBETCTBCHHBII, 3IKOHOMHYCCKHH .

BB.: Umenro. ITOCKOMBKY YKAZAHHLIC CMBICTBI ABTAIOTCA OGOCHOBAHHBIMHE.
OKA3BIBASTCS, YTO HACH MPABOCY,IMS CBOHCTBEHHA CMBICIIOBAA MHOKECTBEHHOCTS,

C.: Uro Takoe nonuMasuc Gunocouu npasocyaus SHAHAT A CyAbH?

BB.: Takas ¢uiaocopus npaBocyaHd B IJCHCTBHH — 3T0 JCATCIILHOCTHUN
opuaaseckast unocodus. Kaxaet cyabd, BOIUIOLKA ONPEACIECHHBIE CMBICIbI
NPABOCYIHSA, H OCY UCCTB/MET HACHO IPABOCYAUSL.

Peanwsim npasocyaus

A TloroBopuan 06 HACATEHOM, NONOBOPHM H O PCANBHOM.

BB.: Kcrary, BCe TCOPHH HIH KOHECITLMY DPABOCYIHA MOKHO PA3NENHTE Ha JBE
KATCTOPMH, HOPMATHMBHBIE H JECKPUNTHBHBIE, K nepBbIM H MOMHO OTHECTH, Tak
CKA3aTh, MACAILHLIC TCOPHH NPABOCYAMA, KOTOPBIC MPEANATAIOT QNPEICICHHYIO
HJECIO, HanpaMep, CYACOHOTO OCYIECTRICHHE HACH MPaga (ee coaep:xaHue GvaeT
3ABHCHMT OT COREPYKAHHMS KOHKPETHOH udew NMpasa). A KO BTOPBIM, ONMCATCIbHbIM,
TEOPHAM MOXKHO OTHCCTH PEANHCTHUCCKUE TCOPHH IpaBocyAus. B yacTHocTH Te,
KOTOPHIE MPELTArATCA B PAMKAX COLMOJOTHYECKOH FOPHCIPYICHLUHH, TEOPHH
MpPABOBOIC DeA3Ma, «CBOOOAHOrO NpaBa» H TA.

A.: JInS MEHA peaRCTHYECKAS TCOPUA NPABOCYAMA HE 3BYYHT TCOPCTHHYECKH.
Cxaxem, B JyXe MOMYIPHOTO CEHTHMEHTA: (IUTATHTE HAJ0 H 34 3aKOHHOE pelme-
HHE».

M.: To ecrtb, moay4acTcs, 4TO NPABOCYAHE — TOBAP, 33 KOTOPBIH HYIKHO
MIGTHT — B 3TOM H PCATBHOCTH?

C.: Obbacuure. Toabko crad cyabei, xoren Obl 3HATH 3AKOYAKH CyACOHOIO
MHpA.

A.: Hag 3TBM MOXHO CMeATBCA, €CTH Obl HE MaKkaTh Hazmo. CaymaiTe #CTO-
puro. CTopoHs! cyaaTea 3a oguH 00bekT. OO NMPeAIarakT Cvabe ACHLIH, YTOObI
PENIHTh ACAC B CBOIO Moab3y. [Tpagaa, odHa CTOPOHA AaeT ABAIUATh, 3 Bropag —
copok TeicaY. Cyaps pentaeT; BEPHY Th OTBCTHHKY ABAJIATD THICAY H PEllaTh JCI0
IO CNPABETEBOCTH.

M.: 210 arekx0T. Ho OH, KaX peabHAA HCTOPHS, HE JOKABIBIET PEATBHOCTD
PbHOUHOM Tcopuu mpaBocymua? Mo cyaonpoussoacTsa? Beas cyaps momyyaer
4aCTh AOXOAA OT CNOPA H PELIACT AETI0, KAK TaM FOBOPHTCH, «II0 CIPABEITHBOCTH .

C.. UlyTka — 310 COMbL PasroBopa, HO HE €¢ BKYC. Bpaa MM 3T0 «PhIHOYHAA
TeopHs». [10CKONBKY 1O 33KOHAM PBIHKA, OH Obl JOJDKEH OBLT NPUHATH PELIEHHE B
[IOAL3Y OTBETYHKA, KOTOPBIH MPEATONKU OOTBINY IO UEHY.

A.: Moxno B Tak MbiCTHTE. HO MOMHO H CKa3aTb, YTO MPaBOCYAHE — 3TO
0coObIit TOBAp, H HA CAMOM JE/Ic PEWCHNS MPHHAMAET HE TOT. KIO HOKYIIACT, 4 —
KTO HPOJACT.

Bb.: Bepuem auckyccHio B HayuHoe pycno. EcTe Takoe HanmpaslieHHe «IpaBo
1 3KOHOMHKA». ITo oAHOMY K3 €70 MOCTYJATOB, CCIAH ACAO MOMKHO DPCIUHTh €
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MCHBIIFMHE 3ATPATAMH. TO 3TO OmpaBaaHo. Tak paGoTaeT COCTBETCTBYIOMAS
JROHOMHYECKAS TEOPH:A MPABOCY. AN

T1.: Ora Teopus Ha Ciyxy. Ero ske 060CHOBRIBAIOT H «KDHMHHAJIBHBIE KOMITPO-
MECCHIY, 60JICE H3BECTHBIE KaK «CACNKY ¢ Tpasocyxuem», Ho ee ske n orpunator.
TOBOPAT, YTO NPABA HE M3MEPAIOTCH B IXOHOMMYECKHX KaTteropusx. Huave, yro se
Gyaer? Toraa PHIHOMHBIC YCIOBHA OVAYT ONpPENEATh, KAK PEANIH3OBSIBATL TAKHE
dyHIAMEHTANILHBIC NPABA, KAK MPABO HA JXH3Hb. MOXHO BeAb ZOHTH O TOIO,
9TO IBTAHAZUA — 370 3PPEKTHBHELA CIOCO0 PCaNH3AAK PABA HA HH3HD TONb-
KO HOTOMY, YTO DACXONBI Ha KH'3Hb JIHIlA, KOTOPBIE JKHBET Onarozaps anmapary
MOVICPKAHHA AGHEAEATETLHOCTH, ABJIFFOTCA OONBIUMMH, MCM 33TPATHI H A 3Hb
ApyToTO HenoBeka, Tak aofizem a0 aGeypaa.

A.: B 3aKIOUCHHAX MOKHO JOHTH A0 abcypra. Ho Bce Gyaer onpencaareca B
KOHKPETHOH cyacOHoi cutyamun. M aM cyaps GyaeT B3BeUIHBATH BCC 4PTYMEHTBI
«39» H «IPOTHB,

Dujiocodust NpaBOCYIHA KAK cyaelHoH BaACTH

C.. Mensn 3aMHTCPECOBAN «BIACTHBIA CMBICT MNpaBocyams» Kak (opma
OCYINECTBIICHHA CYAcOHOH RIacTH. MHE OH HE OYCHB SCCH?

I1.: BnacTe B O/HO# M3 HHTEPNPETALHI — 3TO BIMSHHE, MpHHYKAeHue. Cyaech-
HAA BIACTL — 3TO MpaBoBoe BO3AcHCTBHE, CyneOHOE NMPHHYKICHHE. A KAK JT1a
BJIACTD JCHCTBYCT KAK «BETBb BIACTH» 7

BB.: HanmpuMep, koraa Cyl OTMEHACT 3AKOHEL.

A.; 3T0 KaK IOHHMATD?!

BB.: HamprmMep, Tak. TIpHHAT 3aKk0H, 0 KoTOpOMY paboyas HCASHA HE MOXKCT
npesbmEaTh 41 4ac. Tpakaane o6pamaorcs B CYI M YTBEPKIAKOT, 3T0 OrPAHHYE-
HHE Hapyuaer cBoOOxy ZOTOBOPA, NPEAYCMOTPCHHOIO B KOHCTHTYLHH. TO €CTb,
JIHOHE BNPaBse CBOOOIHO CaMH CHPEAEIATS 110 JOTOBOPY, 30CCH TPYAOBOMY, CKO/IbKO
mM padotary B Heaemo. Cya, MDHHAB 3TOT APIyMEHT, B YaCTHOCTH M3 KOHCTH-
TYIHOHHBIX COOOPLKEHMH, MOMKET OTMECHHTBH 3aKOH. JTO NMPHMCP H3 CyAcOHOH
npaxruxa CIITA.

C.: Jia, HO CYZ1 TO, KAK TOBOPUTCH, CY/AbS — ITO «3AKOH, 4TO FOBOPHTY.

M.: JlciicTBHTEALHO, KAK roeopua L{uuepoH, «cyaps — 3TO 3aKOH, KOTODSIH
TOBOPHT, d 33KOH — 3TO MOTYATHBBIH CYIbiA».

A.: A 370 TOMHO, YTO OH roBOpHA «3uKk0oH» ! Mosker, B 3T0M CiIy4ae, Cyabi — 310
«TOBOPAIEE NPABO» M OTPHUANILCE 3aK0H?

M.: Her, Ha T4THHCKOM 3TO BhIpakeRHe 3BYUHT Tak «Judex est lex loquensy.

BB.: YroGbl noHATh 3TOT (JCHOMEH HYKHO BBIACHHTH CYLUHOCTH CyaeGHOM
Binactu. Fe, nanpuMep, MOXHO PACCMATPHBATH C NIOMOLIBI) PEKKUMOB OCY ILECT-
BicHHA. [lox pexHMOM TIOHHMAETCS CNOCO0 OPraHH3alMH H OCYILCCTRICHHS
BIIACTH ONPEACIICHHBIME METOAAMY,

C.: 310 e no aHANOTHH C PEXKHMOM TOCYIAPCTEA.

BB.: Jla. CyacOnas BnacTs. Kax CAMOCTOSTCHbHAA TOCYIAPCTBCHHAA
BIACTH, N0 THMy pEKAMA MOYKET BOSHHKATH, B YHCIC ADYTCHX, KaK cyncOHas
ACMOKpaTH1, cyaeOHas apuCTOKpaTHs, cyacOuan onurapxua. CyiebHas apucto-
KpaTHs — pexuM oCymecTBICHHS CyaeBHOM BIACTH CYARAME, YeH CTATVC HMeeT
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NPH3HAKA APUCTOKPATH3MA. APHCTOKPATH3M CYABH YCMATPHBAETCA B MHOTOYHC-
JEHHBIX MPHBHIErHAX (IOKA3HCHHOS KIIH OSCCPOYHOE NPEOBIBAHKE B NOLKHOCTH,
HEMPHKOCHOBEHHOCTD, BBICOKHH YPOBEHb (DHHAHCOBBIX FAPAHTHI U COHHAILHOIO
o6ecneucans). C omHOM CTOPOHDLI, TH MPUBHJICTHH NPH3BaHbI 00ECICYUTD HE3a-
BHCHMOCTE CYAgH, a C Apyroii — MOTYT CIYXHTh UPSANOCBUIKOH OTJYKACHHA
cyAei oT Hapoaa.

C.: A Bcayuae ¢ cyacOHol aemoxparmii — Haobopor?

BE.: CyacOHas ReMOKpaTHI — 310 PEIKEM OCYIICCTBIACHHS CyJeOHOH BIacTH,
IPH KOTOPOM HApOJ YYacTBYET B €TI0 OCYIICCTBACHHHE HEMOCPEACTBECHHO MM
KOCBEHHO (B MaCTHOCTH, B TAKHX MPOLECCAX, KAK HANPHMED, BLIOOPHI CyAcH,
«HAPOJHBIR KOHTPOJIb? HAX CYAdMH. M — aHHYIHMPOBAHHEE NMPHCKHBIMH 3UKOHA.

C.: AHHYTMPOBAHHE TPHCHAHBLIMH 3aKOHA. 3TO KAK MOHUMATDH?

Bb.: AHHYHMPOBAHHC NPHCAAHLIMH 3aKOHA — 3TO KOHLENLHA H IPOLECCY-
ATBHOE JCHCTBHE MPHCAKHBIX (GKFOPH) CYAA MPHCHDKHBIX, KOTIA PEIIEHHEM XKIOPH
3aKOH MPH3HAETCS AHHYIHMPOBAHHKIM. 2Ta KOHLENIHA, OCHOBAHHAA B AHIIMH H
passuta B CIITA, u3BeCTHA MO, TEPMUHOM jury nulification. Axvy IHpoBaHEE 3aK0-
HA MPOMCXOMHT, HATIPEMED, KOLAA IPUCHKHBIE CUHTAIOT 3AKOH HECTPABEIHBbIM,
M1 KOTJA TAKOBBIM CHHTAETCS CI0 IMPHMCHCHHE.

C.: A Ha npuMepe 3T0 MOXKHO NPOXEMOHCTPHPOBATH?

BbB.:. JlonycruM, NpHHAMAETCA 34KOH, KOTOPBIH KPHUMHHATH3HMDYET HCTIOND-
JOBAHHE HAPKOTHYECKOIO CPEACTBA B MCAMLMHCKHXN LECASX BHE MEIHLMHCKOTO
yupe;KacHHA. MeTHE, criacas *H3Hb NALMSHTA, JACT eMy TAKOE CPEACTRO HA JOMY,
3@ YTO €ro H MPHBJICKAKOT K YTOJIOBHOH OTBETCTBCHHOCTH. B HTOIE, NpHCDKHLIC
MOTYT AHHYJIHPOBATE JTOT 33KOH KAK TAKOil, KOTOPBIH SBIACTCA, 0 HX MHCHHIO,
HECMPABEAMBbIM, NOCKOIBKY CHPABCAJIHBLIM NPCACTABIACTCA B ITOM CJIy4ae
CTIACTH YETOBEKA C NOMOLIBIO 3TOTO CPEACTBA.

C.: B Hamic#i mpaBoBOi CHCTEME AHHYJIMPOBAHIM 34KOHA HEBO3MOAHO. Memn-
KA MPUroBOPHIH OB ... XOTH, MOMANYH, H CO CMATYAOUIMMH 00CTOATETLCTBAMM.
Dura lex sed lex. [Torozn, a He BOAPHIBACT JIH 3TOT HHCTHTYT OCHOBEI IIPABOIIO-
pAnKA, BEPXOBEHCTRA MPaBa, KAK ceifuac roBopar?

Bb.: Her. Bo-nepBhbIx, 3T0T HHCTPYMEHT, HA000pOT, 0OccneYHBaeT (PaKTHC-
CKoe (pedTbHOE) HAPOJHOE NMPEICTABUTENLCTBO B OCYIICCTBICHHH TMPABOCYIHA
B JOpPME OCYMECTBICHHA CYACOHOH BIIACTH HAPOJOM KAK HCTOMHHKOM CyaeOHOH
BIKCTH HY [PHUHIHNIAX HAPOAHOIO CYBCPSHUTCTA M pasAcIcHHS BaacTeH. IIpucsk-
Hble (JKIOpH) ABRMIOTCA OTAENBHBIM HOCHTENEM CYIeOHOH BIACTH, YACTHIO CyAa
TIPACSDKHBIX, HAJCJICHHBIMH OTAC/BbHBIMH IOTHOMOYHAMH. Bo-BTophix, ¢ mo3u-
Ui pa3rpaHU4eHHs TIOHATHH NpaBa M 3aK0HA, TPHCSKHBIC AHHYTUPVIOT 3aKOH,
@ HE NpaBo. A TAKOC AHHYJIHPOBAHHE MOKET PACCMATPUBATHCH KAK HHCTPYMEHT
NPOTHBOACHCTBHA «HECTPABS/UTHRRIM 3aKOHAMY, HECIPABCIUINBEIM ([0 MHCHHEO
3KEHOPH) NMPHMEHCHHEM 32KOHOB NPABOOXPAHUTICIBHBLIMH OPraHAMH H CyAOM. 310
CHTyalIH, KOTIa MPHCHKHOS AHHY IMPOBAHHE B OONBINHHCTBE (HE BO BCCX) CIIyua-
AX HE OTPHIAET, 4 YTBEPKIACT BEPNOBEHCTBO [IPABA B CMBICIIC TOCMOACTRA MPABA
HAJ 3AK0HOM.

C.: Tak yT0, Takoe AHHYTHPOBAHHE MOXKCT ACHCTBOBATE K B YKpauHe?
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BB.: B Yxpau#e IPHCHKHOE AHHYTHPOBAHME 3AKOHA MOXKET CHHTATLCSH TIPOTH-
pOpEMAIINM TPHHIHANY 3aKOKHOCTH B JCATETLHOCTH OPranoB cyncOHOH BracTu
(cT. 6 KoHCTHTY1HH praI/lflbI), XOTA H MOXET O0OCHOBBIBATHCS KAK MPAKTHUECKH
neecooBpasHoe ¢ MOSHIHI PHHIKIA BEPXOBEHCTRA TPABA.

C.: A KK B CTy4ac CyACOHOM OTHrapXHM — CYAbH CTAHOBATCA OIHrapXamMu?

BB.; CyncOHas ONHTapxHs — 3TO TAKOH THN pexuMa CyaeOHOH BRACTH, MpH
KOTOPOM cy/neOHad BIACTH OCYMICCTBAACTCA CYABAMH KAK OTACILHOH IpDyINOH,
neﬁmylomefl B COOCTBEHHBIX mHTepecax. Kak cieIcTBme, MOMET BO3HHKATH
HANPDKEHAE MY PasTHMHBIMA «BCTBAMH BIACTH HE TONBKO KACATCIBHO TOTO,
KTO ABNACTCA HCTOYHHKOM BIACTH — HAPOA HJIM CYAbH, HO H OTHOCHTCIBHOC TOTO,
qpH HHTEPECH! MPECTABISIOT K J0/DKHBI NPECTABIATE CyAbH. [Tockombky cyzpm,
KAK CYHTAETCA, HE MOMOTHETHH HHKOMY H NOTYMHAFOTCSA TOIBKO 3aKOHY, TO BOHH-
KACT BOIIPOC 0 TOM, MOTYT JIM OHH CYHTATHCS NOHOHEHHBIME HEOCPEICTBEHHBIMH
TIpEACTABHTE/IMH HAPOJA, CIOCOOHBIMH MPEACTABIATH BCE CTO MHICPECHL, 8 HE
TOJBKOD TC, KOTOPHIE ONOCPCA0BAHHO NPEICTABICHE] B 3aKOHE,

T1.:A npH YeM TVT OCYILECTRICHHA HPABOCY AT

BE.: A npH ToM, YT0o cyAcOHad BIACTh — MOHATHS, KOTOPOE B PAMKAX JOKTDH-
HEI Pa3IeTcHIA BIACTCH 0003HAHACT OMHY M3 «BETECH» NOCYIAPCTBERRAOH BlacTH,
OCHOBHAf 33/(a4a kKoTopo# — ocymecTicHHe npasocy us. [ Ipapocyame BRICTYIIACT
xax GopMa pealH3ANKH CyACOHOH BRACTH. A YK34HHBIC THITHL PEXMMOB CyAcOHOH
BITACTH NEACCO00Pa3HO PACCMATPHBATE, COOTHOCHA HX MexKAy CoOOH.

3axoH WIH IPABO KAK 0CHOBAHHE NPABOCYIHS

C.: ToBOPAT, 94TO CyABS — 3TO TOBOPAMIKE 3akoH. Tak, MOXKET PeYb HICT HC O
NPaBCCYIHH, a 3akoHoCyAuu? Min pazauubl Het?

BB.; PasHmis! HET — ¢ mosuuEit neruzMa. Ho eCTh H MHCHHE! 3aKOH KAK TOCYAAp-
CTBEHHOE NPABO — HE CAMHCTBCHHBIH HIH JOMHHHPYIOILH HCTOUYHHK NPABOCYAHA.
310, HAMpPHUMED, TOAUSPKHBACT CONHOTOTHY npara E. Jpmuxa, Ha mpuMepe koTo-
POH PACKPEITO COUHANLHOE OCYMIECTBICHHE HACH MPABOCYTHSL

C.: To ects?

BB.: KpHTHKYS TO3HTHBHCTCKVIO HOPHCIPYACHIHIO 33 «IIPCYBETHUCHHEBIH
KyIbT 3aK0H®» (A. BronoB), Jpmix aKkueHTHPOBAN HA YCHIHAX NMPABOBCACHMA B
YCOBEPIICHCTBOBAHMH NpPaBoBoi AelcTBUTEIPHOCTH. OH BBIAETAI TPH CYINE-
CTBEHHHIX (JaKkTOpa BIMAHHASA Hd IPHHATHE CyACOHBIX PEIICHHIH B OCYIUCCTRICHHH
NPABOCYAHA: NEPBBI — WCHHOCTHBIC CYXICHWA B CyAcOHOH HHTEPHpETALHH
(HATMYHE HOPMATHBHOTO NPEANOAGKEHHEA O HEOOXOIHMOCTH «IPABHJIBHOTO»
PEmCHUA), BIOPO — COMHATBHO-HCTOPHHMECKUH KOHTEKCT jena (Ieno paccma-
TPHBACTCSH, YYHTHIBAA €€ HCTOPHUKO-COLHANBHBIH KOHTEKCT), TPETHH — «IHYHOCTh
CYmE®» (CYmEeCcTBCHHEIH HakTop peamnsaluun cBoOOIbI CYLH).

A, OT cBOGOB! K IPOH3BOITY CyAbH — OAMH lIAT:

BE.: Bons, cB060s1a cysmbH, 10 SpAMXY, HE ABISETCHA CyOBCKTHBHBIM HHTYHTH-
BH3MOM, 3 « KOHCEPBATHBHOH CBOOOIOH OTBETCTBCHHOIO OTHOMICHUE K HPABOBOMY
Pa3BHTHIO», 3a00TA CV/ibK O COOTBETCTBHH CBOEH JTHUHOCTH.

Ecnu roBoputs B «Gonce KIACCHUECKHMX TCPMHHAX», DACCMOTPHM CyACOHOE
OCYIIECTBIICHAE HACH MPABA HA MPHMEPE OTMEHBI HEMPABOBOTO 34KOHOATEIbCTBA
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Ha ocrose «Qopmynst Pandpyx» no ¢unocoduu npasa ['ycrasa PanOpyxa.

C.: Yro Taroe «hopmyna Paxdpyxa»?

BB.: Tagk masseaecmyo «hopmyny Paadpyxa» MOKHO ONPEACIHTE KAK TeOope-
THYECKOE TIPEMIHCAKHE 3aBSPIICHHOTO JOTHYECKOTO CYXKOCHHA I PEINCHHA
MPAKTHYECKUX OpABOBBIX TpobneM. Jta Qopmyna, paspaboTaHHAs HEMEUKMM
npaeoeeaoM I'verapom Pagdpy xoM, crieacTeue ero Quroco)cko-mparoBoH peduiek-
cHH KaK QHIIOCO(A MPaBa HA HACONOTHIO W MPAKTHKY COLHAT-HAHOHAIN3MA.

A U410 B ocHOBe opmyst?

Bb.: Kakx u B ¢umocoduu mpasa I. PanOpyx, B ee ocHOBe — «HIed NpaBay,
KOTOPYIO OH OTOKASCTBILAN C HACCH CIIPABEAMBOCTH B INMPOKOM CMBICIE. 3Ta
UAcd OCHOBBIBACTCA Ha TPEX B3AMMOCBH3MHHBIX, HO MOPOH KOH(IHKTYIONIHX,
MPABOBBIX LICHHOCTAX, KOTOPBIC €€ PEANM3YIOT. CHPABESIHBOCTE (B Y3KOM CMbIC-
1), WeXECo0OPAZHOCTE M TPABOBAS OMPENCICHHOCTh (KOTOPYIO €IIe Ha3bIBAIOT,
MepeBoAs He OYeHb TOUYHO C HeMELKOro, NpaeoBai cTabHALHOCTE). [Ipeononers
AHTHHOMHIO HICH MPABA M MPH3BAHA TAK HA3BBacMAs «(popmyia Pasbpyxar.

IT.: Omars atu Gopmyibl? Ml ke He Ha YPOKE MAaTEMATHKH?

Bb.: M1, ropucTHl — MareMaTHRE ¢BoOOmpL Tak BOT, OB AB¢ (OPMYJHL
WM MX BAPHAHTHIL. [0 CpABHEHHIO C MEPBBIM BapHaHTOM «(opmynnl Paabpyxa»
(Bapuanara nepuoja 1o 1930 rona), M3MCHCHHOH TOA BIHAHHCM IPECTYILICHHI
PeKIEMA HANHOHAN-COLHAIHIMA, BO BTOPOil OONBIIeE SHAUCHEE NPHIACTCH CTIPa-
BCAIMBOCTH KAK 3JICMCHTY HAEH IIPABd, CICAOBATEIBHO, AHTHHOMHA HICH TIPABA
PELIAETCA B IOJBbSY NPHOPHTETHOCTH COPABEAJIMBOCTH Hal NpaBoBOH ompene-
JEeHHOCTEIO H UeNEeCco00pasHOCTRIO. DopMYyNa IPUMEHACTCA HCKIIHOUATSIILHO, «...
KOIJZIa NPOTHBOPEHHE ACHCTBYIOMEMY 3aKOHY K CIPABEIUIHBOCTH HOCTHIACT CTOJb
HEBBIHOCHMOTO MAaciuTafa, Yro 3aKOH KAK «HECTPABEATHBOE MPABO» YCTYHAET
CIPAaBETHBOCTH ...,

M.: Kak 310 00BACHUTD?

BB.: ITonosxkenue Panbpy xa peKOHCTPY HPYEOTCA B ABY X YACTHYHO COBNANZIOMIHX
«(popMynax» O CTaTyce HECHPABEAJHMBBIX 3aKOHOB, NCPBAA ¢ «HEBBIHOCHMO-
CTH?» ¥XOA4 OT CIPABSIIMBOCTH, BIOpas 00 OTCYTCTBHH (JAJKe CTPEMICHHA» K
YCTAHOBJICHMIO CHPABSATHBOCTH. [10 nepsoit Gopmyne 10, uro mo GopMamsHBIM
HPH3HAKAM KAKETCH 3aKOHOM, CUUTAECTCS «HECNPABCIIHBEIM 34KOHOM» H [O3TO-
MY JOILKHO YCTYHHTD CIPABSATHBOCTH (nepBat QOPMYNIA), HIIH XE ABIBICTCA «HE
TOJIBKO «HECHPABEAIMBBIM HPaBOM», 4 Gosee TOT0 — «HETPABOBBIM MO HPUPOIC)
(eropas ¢opmyna).

€. Yl kakoe GH MOKET HMETh TPAKTHYECKOE ZHAYCHHE?

BE.: [lpoecpernoe. «@opmyna Panlpyx» npaMeHInach CyAaMu, B YACTHOCTH
[IPH NMPH3HAHEH «HCCIPABCIIMBRIMMY HABCTCKAX 3aKOHOB, B CYACOHBIX MPONEC-
cax 1989-1999 rr., cBa3aHHLIX C 0Xpanoii bepnunckoi cTeHs! N0 JarTaM, UMEBIUHM
MECTO 10 BoccoeuaeHia lepMannn. «Hneq npagay, Haes «HaI3akOHHOTO OPaBay»,
HAMPABICHHBIE HA KPHTHKY IOPHAHYECKOTO TIOUTHRK3ME, CriOCOOCTBOBAIM POCTY
TEOPETHYESCKOIO H OPAKTHUECKOTO MHTEPECca K WASAM €CTSCTBEHHOTO Mpapa, HX
TIOCTICBOCHHOMY «BO3POIKACHHIOY .
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Hpaen upasa H NPABONOHUMAHHS B (PABOCY/ NN

A.; JIOTyCTHM, ¥TO TIPABOCYAME — ITO OCYIIECTBIEHHME Haew mpama. Ho
BO3MOKEBI PASHBIC TOHHMAHMS HICH TIPABA, HE TAK jiu?

BE.: Tak. M cyn — onpeaencHsas cdepa COMETAHKE PASTIHYHRIX NMOIXOAOB K
TIPABOTMOHEMAHIO.

M.: Uro Takoe DPABONIOHUMAHHE?

BE.: B o0memM, 3T0 OCO3HAHHE ABICHHUS, OO0ZHAYCHHOTO TCPMHHOM KIIPABOY,
KOTOPOE COACPATENBHO PACKPBIBACTCA HA OCHOBE CIICUMAIBHBIX MPEICTABICHEH:
HpaBOBBIX TCOpHit, TOKTPHH, MOHATHI. KCTaTH, €10 OTJIHYAOT 0T MPABOMMEHOBA-
HHA, FOPHTHYECKOTO TOTKOBAHHI.

I1.: Bo3MOKHO, BEAb, YT00b! MPABONOHUMAHAC OBUIO PATHYHBIM, Y MEHA —
HPOKYPOPCKOE, 3 B 4JBOKATA —~ 3/IBOKATCKOE?

BE.: B apunme, ga. To ecTs, HAPAAY © PA3MEKCBAHHEM OPABOTIOHHMAHHUA 110
TIOMXOIAM, MOKHO BRLICIATH, H HPABOMOHHMAHMA 0 chiepaM JeATeTBHOCTH, pOJaM.
JIoMyCTHM, DAsIHYATS NPABOTMOHMMAHNE 33 CyORCKTaME (CyaeOHOE TPABONOHHMA-
I CYZbH, 4TBOKATA, NPOKYPOPA, NPHCSHKHEIX M T.IL). OyHKIMOHANLHO e CyaeOHoe
DpPABOTIOHHMAHNE KOHKPCTH3HPYCTCA HePe3 CyAeOHOS TOKOBAHKE (TONKOBAHHE MPH

. ¢yae0HOM TPABOTPHMEHEHHH). [TOCKONbKY YVKA3AHHBIE TIOXOABL K NPABOTIOHHMARHIO

COACPHATENEHO PA3IHYAFOTCS, JONMYCTHMBIM SBIACTCA BBIBOZ O TOM, ITO MPABOCY/THE
FREECTCA Chepoil ACHCTBIA M COYETAHMA PA3IIHUYHEBIX TOAXOIOB K HPABOHOHMMAHHIQ,

C.: 3HauuT, MOKHO BBUICIATH CyAcOHOE IPABOIOHMMAHHE — NPCOCTABICHHUE
¢ mpase, cQOPMHAPOBAHHOM B TIpOuECCe CyReOHOH HeATCIBPHOCTH, B YACTHOCTH
CyAeOHOTO PABONPHMEHEHH.

A_: 310 CITHINKOM TEOPETHYECKH, a MOXKHO npaxtuasee? M, kpoMe Toro, mosy-

HACTCA, YTO B CyACOHOM NpPABOIMOHHMAHHH MOTYT DA3MBIBATHCS TPAAMHHOHHEIC
NPABONOHHMAHFA.
“BB.: [eHcreurensHo. TPamMIMOHHO IOCHATYDANM3M ¥ OPMAWYECKH
NOZHTHBHAM CUMTAXT JOMHHEPYIOINEMH IPABONOHHMAHIIMH. Ho, Bblmens-
H0T M MHTCPIICPTHBH3M KAK «TPETHH IyTb» MEXKIy HEMH. I TABHBIC MOJIOKEHHS
HHTEPIPETHBAMA 3AKI0MAIOTCA B TOM, 970 NMPABO HE ABIMCTCA ONPEACNCHHOH
COBOKYIIHOCTBIO JAHHEIX (JAHHOCTH), IIPABHI HIH (akIoB, a TO, 4TO OPUCTH!
HMEIOT IEJTBI0 HCTOIKOBATE MITH TIOMYYHTE B CBOSH IOPHIHIECKOM AeATeTbHOCTH.
He mporogurcs u pasrpasnuenne MeXIy NMpaBoM H HPABCTBSHHOCTRI). Bmecte
TPCACTABIACTCS, YTO MPABO HE ABJIIETCA HMMAHEHTHBIM IPHUPOZE, 4 IPABOBBIC
IICHHOCTH M MPHHIMWILI CYLIECTBYIOT HE He3aBucuMO. IlepBoe mpencraBieHHe
NPOTHBONIOCTABIAET MHTEPINPETHBAIM JOPHIHIECKOMY NO3HTHBHIMY, BTOpOE —
TCOPHH CCTECTBCHHOIO IIPaBa.

C.: TIpemonosmm, A 4To 310 SHAYMT [ CyICOHOK ACATCBROCTH?

BB B cyncOHoif IeATENBHOCTH HHTEPNDETHBHSM «CMBIBAKOT? TPAHHIUBI
UPABONMOHMMAKHIE, CIICIOBATEBHO, BOSMOKHBIE KOJIH3HH MCKIY HHMH. 37O
TPOKCXOIUT KAK B CBETE MOHCKA ONTHMAJBHEOIO PEIIEHHS /UL CTOPOH, 3AKOHHOTO
U NPABOMEPHOTO PeNICHIS — COIACHO AGHCTBY MMM NPABOM, TAK ¥ CHPABEN-
JHBOTO DEMEHUs — COMMACHO MPEACTABICHHAM O CIPABSITMBOCTH KAK OCHOBE
HIICH MpaBa. 31ech 1 NPHXOAMT HA IIOMOLIb HHTCPIPETHBH3M.
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B 1umpoKOM K¢ CMEICAC, HOPHIHYSCKAS TEPMEHCBTHKA CTAHOBUTCA HE TOJILKO
METOXONOTHEH OCYMIECCTBICHEA HPABOCYZHA, HO M OCYUICCTEICHHA MPABOCYIHA
CTAHOBHTCA METOONOTHEH TIOMCKA H OCY IIECTBACHHA [1PaBa.

Cynetnan dunnocodun ocymecTBICHHA TPAROCYAU

BBE.: CymefHad repMeHEBTHKA, KAK HANpPaBICHHE HOPHIHYCCKOH Tepme-
HCBTHKH, TAKKE MOMCET ONPSICIATHCS KAK METOACJOTHA OCYIIECTRICHEA
OpaBOCYMA, OXBATHIBAOLIEH «cya (akTa» (YCTAHOBJICHHE HCTHHBL KAK JCHCTBH-
TeNLHBIX OOCTOATCIBCTE JElid) H «CyA NpaBa» (YCTAHOBICHHME NPABA H €0
NPHMCHEHHAS), COAPOBOMIACMBIC NPOLECCAME TONKOBAHHE (B YACTHOCTH CYaet-
HOTO TOJIKOBAHUA),

C.: TlpaxTHuHee, noxaayicra.

BE.: B 06men, cva, wro0st nipuHsith CyAcOHOC PCIICHHE, JODKEH PENIHTE DA
KITOUEBLIX CyAeOHbIX Bompocos. Hampumep, no P. JIpopkuHy, €CTh TPH Takue
BOOPOCH!: «(akTay, «NpaBa» U «IOIKTHYCCKOH HPABCTECHHOCTH MM NpPETaH-
HOCTH». «Bonpock {akTa» OpemxyCcMaTPHBAKOT YCTAaHOBIEHHE 00CTOATENLCTB (B
YACTHOCTH JC7IA) KaK SMIAPHICCKIX JAHHBIX. B 3TOM CMBICIS CYZ, Y HKIIMOHHDY €T
Kax «cyx daxta». «Bompocs mpaga» NpeIyCMATPHBAIOT CIPEACICHEE MPABONPH-
MEHEHMA: KAKOE MPaBo (PAaBOBOH NPHHIHIL, HOPMY) H K3K CICAyeT NPHMEHATH K
Bompocy $axta. Tak Cya ACHCTBYST KAK «CVI IIPABa»,

C.: A «BONPOCH MONHTHYSCKOH HPABCTBCHHOCTH HJH NPEJAHHOCTID !

BE.: OHH OpeyCMATPHBAIOT OMPENCICHHS OTHOIICHHA NOJMTHYECKOH cHCTe-
MBI K IPaBY (MOMMTHKE OPdBa) B Y4CTH 00A3aHHOCTH CY/IBH HIIH CyACOHOTO FOPHCTA
H 3HAYSHUE 3TOIO JULT JCHA.

A.: B yeM CMBICT «BOIIPOCOB MpaBa»?

BE.: «Bonpoce mpaea» — caMmble MHTCpSCHBIC. OHH OTIHYAROTCH OCOOBIM
XAPAKTEPOM «TEOPETHYECKHX DA3HOTMACHID» — 3TO KOIJA, HECMOTPA HA HANH-
YHC HECKOILKHX MOAXO0JOB K PEIICHHUIO, OTCYTCTBYET SHHCTBEHHO NPABHILHEIN
KPUTCPH  «IIPABHABHOTC PCHICHWA» MO ONPEACNICHHOMY BOIpPOCY IIpaBa.
Teopermueckne pacxokgeHHe, Kak 0codas XapaxTepHCTHXA ITHX PA3HOLMACHH,
OTIMYAKOTCA OT IMIHPHICCKHX. BOIPOCOB, KOTOPHIC O0BYHO HE ABAIOTCA CIOMK-
HBIMH A1 PELIeHHS.

Hanvwdme takux pacxOmACHMH — HCXOTHaT OCHOBA Pa3pabOTKH PASIIHYHBIX
TEOPHH NPUHATHA CYAeOHBIX pelreHuit,

A.: Yl xak OHH pemyarrca?

BE.: CriocoboM 1 0AHOBPEMEBHO MPOIECCOM BHPAOOTKA TAKUX TEOPHIE MOXKHO
Ha3Barb CYICHCKOE ycMorpenue. [locmeanuii MOXKHO ONPEAC/HTh, KaK IPaHILbl
cBOOOXE! CyIbH B CyacOHOM pelcHEH, cnoco0 peanusau CyscOHOW BIACTH
caMuM cyaselt. IlpenmeToM AeATENLHOCTH CyAcOHOTO YCMOTPEHMA SBIAETCA
cyncOHOE TONKOBAHME Kak CIOCOD IPABONIOHCKA A4 CYACOHOTO NMPABOIPHMEHE-
HHA

A_: IlpaBonouck, NpaBoNpHMEHEHHE, CYAE0HOE TONKOBAHAE. A YTO MMEETCH B
BUJIy IPAKTHYCCKH?

BE.: Ins npumMepa BO3bMEM TPABOBYIO TCOPHIO H KOHCTHTYIMOHAMI3M CILIA,
B KOTOPOM Pas3iMYAKT NOHATHA interpretation U construction. Ecau interpretafion
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capAdAcT JEATETBHOCTh M0 ONPEIC/ICHHIO HHIBHCTHYCCKOTO 3HAYCHHS HITH

CeMARTHUECKOTO CONCPXAHMS TPABOBOTO TEKCTAY, TO CONSHUCHON — «ACATENb~

HOCTh [0 TCPCBOAY CCMAHTHYECKOTO COACPAHMA MPABOBOTO TCKCTA HA

FOPHIHHCCKUE TIPABHII. CrnepoBareIbHO, HHTEPIPETHPYCTCH 3HAYCHHS TCKCTA,

4 KOHCTPYMPYIOTCA IODUIMYECKHE (hopmMBl MPHMEHEHHS TCKCTA K KOHKPETHBIM
. eCKHM CHTY allHAM.

1o PA3TPAHIHEHHE HMCCT NMPAKTHYCCKHM CICACTBHEM PA3BHTHE PA3THYHBIX
Teopuil TOMKOBARHA, B YACTHOCTH KOHCTHTY uiroHEOTO B CITIA, Ha Gaze «xoHCTpY k-
TABH3MA?.

C.: CynefHOE TOMKOBAHUE U SBISSTCH MEXAHU3MOM «CYIA HPAB» 7

BB.: Jla. Cyne6HOE TOIKOBAHAC IIMPOKO IPHMCHACTCA JNIA ICACH ToRoBaHkA
KOBCTHTYIHE, 3AKOHOTATEIBCTBA B «CY/IE MPABAY». KOHCTHTY HHOHHOM, BBICITIEM —
ARCIUTIEONEOM, KacCamOHHOM T.4. Hanpamep, BEUICILIOT TAKHE PA3HOBUIHOCTH
7OTKOBAHAE, KAK CyIcOHBI AKTHBH3M (XAPAKTCPHIYErcs cyacOHpM HOPMOTBOP-
H#ecTBOM) B MMPOTHBOBEC CYACOHOH NCTAPTHH, & Take CyAeOHAT CIEPKAHHOCTE,
MéKTy HHMH. STH TomxoBanis pacnpocrpanetsl B CLIA, rae B mpongcce Tomxo-
pauna KOHCTATYIMH, pa3padaTbiBAKTCA H APYTHE TEOPHH CYAEOHOTO TONMKOBAHAL,
TEKCTYANN3M H KOHTCKCTYATIM3M (HMCTOPHMCCKHH HIH (QaKTHUCCKHM), OPHIHHA-
E3M, CTPOIOE TOJKOBAHHE, (Jy HKITHOHAIM3M, JOKTPHHAIISM, ICBEIOTMCHTAHSM,
CTPYKTYPQIH3M, COYETAHHE ITHX TEOPHH. Tak, HANPHMEP, OXHH MOTYT TONKOBATH
no0sKeHHA KORCTHTY IMHA, PYROBOACTBYACH NPEACTABIEHUACM O HEH KAK 0 «KHBOI

| ROHCTHTYIHW», TOTAL KAK APYTHE — KiK O «MODPAJIBHOH KOHCTHTY IHHY,

%' Al A TeOpHH CYAEHCKOTO TONKOBAHMUS — CAMOOTPAHHYCHHS CYACii?

BB.: Kaxapi B ceoem orHOwmeHnH. Cyaefickoe caMOOrpaHHUSHHE, CleJ0Ba-
TENHHO, MOKHO ONPSJICTHTh Kak OPHHIUMN H PE3yiLTar ACATCIBHOCTH CYAbH 10
HECTIONB30BAHEI) CyACHCKOTO YCMOTPCHIA B BONPOCAX NMpaBa W (pakra, B 9aCTHO-
CTH B IPABOTIPHMCHCHHM, 110 KOTOPOMY CY/Ibsi CAMOCTOATESIIHO OTPAHHYMBACTCA B
COOTBETCTBHH C OOOCHOBAHHEM (QUIOCO(PCKO-TPABOBRIX, APYTHX TEOPETHYECKHX
WIH NPAKTHYECKHX MOMOKCHU.

C.: DT0T NpHHIMN MOKET OCHOBHIBATECS M Ha JAPYTHX MOJIOKSHHIX, HATIPHMED,
JOKTDHHEL «PA3ICICHAS BIAcTei» (3amada cyabw OBITE CYOBEKTOM OCYIIECT-
BICHHS CYACOHOH BIACTH, 4 HE 3AKOHONATENLHOH — TO €CTh, TBOPHTEH NPABO),
JIOKTPHHb! «TIONMHTHYECKOTO BOMPOCY (B YRpAHHE — KOHICHIMA «HOIHTHICCKOH
UENCCo00pasHOCTr», M [EAcH CaMooTpaHMucHuE CyaecH KOHCTHTYHHOHHOTO
Cyna Vipaussi).

BB.: On npucyrcteyer W mp TAKHX BHIAX TONKOBAHEA, KAK CyAcHCKmMi
MEHAMATAIM, OPHTHHANA3M, TeRCTYamusM H T.A. OTCyTCTBHE CYACHCKOTO caMo-

OTPARMYEHANA MOKCT HPHBCCTH K 310YHOTPEONCHIAM, «CYACHCKOMY IPOH3BOILY»
HTI,

C.: fAcno.

BB.: B COBOKYMHOCTH 3TH METOIBI W JAFOT OCHOBAHES TOBOPHTH 00 OCHOBAX
Cynebrol dunocodun nm cyaetHoH Guocodmu Tpasa.

C.: Cynebuan dunocodua. Tak MOKHO JOWTH M J0 CyacHckoH (mmocodms,
CYIEOHOI U CyneHCKOM TTOTHTHKH.
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BB.: B onpenenenHoM cMmbicie, Mokuo. Kerarn, cyaekickas (mnocodiis Moxer
PasTHIATHCA 38 «HACONOTHYECKMM KPHTEPHEM», PACIPOCTPAHSHHBIM B NOUTHKE,
B CBA3H CO ¢nocob0aMu CyaeOHOTO TONMKOBAHHA. Tak, PaVIHUAIOT, CPeTH IPOYHY,
cneaywmpe Tpu Buaa cyacbHoil (unocoduu cynru (cyaeHcrkoH Qunocogun):
CYABA-KOHCEPBATOP CKIOHCH K CYNEOHOMY TEKCTYanu3My; CyAbs-THOEpan Cio-
HEH K MOJCPHH3ALHH NPABOBEIX HOPM, CYAEGHOTO EPABOTBOPYECTRA; YMEPCHHBIH
CYARA — MOABSPIKCH MOCPEACTBEHHOM TO3HIMH MEKTY KOHCEPBATOpoOM M Tibepa-
JIOM.

A.: Tak MOXHO «HTATHL CyzZel», MOCKONLKY Cyaelickas ¢unocodmsi — 310
COBOKYIEOCTh MACH H yOEXKACHHI, KOTODBIC IIPEIy CMATPHBAROT, KaK cyApd Gyact
PEImATh JeNa.

BB.: Kcrarn, Takoe noHuMaHue CyaeOEOH (punocodun HMEET elue OAHO MpakK-
Tryeckoe 3Haserue: B CIIA npu HasHadCHHE W BRIOOpax CyaeH onpenemaercs
cooTseTcTByromas Gunocodus cyapy. FiMeercs BBHIY HE CTOIBKO NTHYHOCTHOE
MHPOBO33PCHHS CYIObH, CKOJBKO €10 cyacickas ¢unocopms. OHa H 1M03BOMICT
OMpPEETHTD, KAK CYAbA OyReT HNPHHHMATD PEIHEHHA. DTO TOXE YacTh punocoduu
HPaBOCYIHS.

A AcHo. A uTo Tarkoe drnocodua npapocyaua?

Bb.: ®unocohmo mpasocyama B LEIOM MOKHO ONPCACTHTE KAK NMPHKIAA-
HOE Hanpasnenue ¢unocoud mpaBa, 0OBEKTOM OCMBICIEHM KOTOPOIO €CTh
ApABOCYJME KAK #BICHHE, HPCOMETOM — HIEA NPABOCYIMA, NOHATHE NPABO-
cyaus M Cro ocymecrsicHue, ComepikareapHo  guiocoduA mpaBocynus
(OpMMpYETCH M3 PA3IUMHBIX BJIEMEHTOB — B 3uBHCHMOCTH OT KDUTCDHEB. 10
HANpasncHusIM  PUIOCOPCKO-NPABOBOM MBICIH. OHTONOrHYCCKAs (uirocodus
OpaBOCYHs; AHTPONOIOTHYECKAS {UroCcOo(HA NMPABOCYIUA; AKCHONOTHYECKas
Punocodua mpapocyma, PeHOMECHONOrHYCCKas huiocodHa MpaBoCyaus W T.A.
CTpYKTYPHO OHA MOXET ONPEACIATECA MO c(hpepaM AesTEMLHOCTH, (PHA0COPCKO-
TEOpeTHYECKan — CyacOHas punocodua u mpakTHUeCKad (IPHKIAIHAN) — cyacOHas
nomuTuka. Kimouepsie karcropuu Quiaocodus MpaBoCyaHA — CyacOHAad BIACT,
cyaeOHOC mNpaBoMOHHMAaHus, cyaebuas ¢unocodus, cyaelicran ¢(unocodns.
CyAcOHOE TOIKOBAHHE, CYACOHBIH MPOLECC, CYACOHAN JCATCIBHOCTD H T4,

C.: CynecOras nonutuia’? Cyasu He 3aHUMAIOTCA NONHTHKOH, He momxme!

BEB.: Jla. Ho. nomanyii, ne see. Jdeno e B apyrom. CyacOHas nonuTHxa MOXKET
MOHHMATBCA B ABYX 3HaYeHWIX. B mepBoM cMbicne 3T0 cyaeOHAd Je4TeNbHOCTD B
chepe NOTHTHKH KaK C(epe peaaHsdlHH BIACTH B LEOM. B 3T0i CBA3SH BO3HH-
KAIOT BOIPOCH! COOTHOWICHHS CyncOHOH BIACTH C APYTHMH «BECTBAMH» BIACTH H
JOMHHHPOBAHHS OTHOMH HIIM HECKOJBKHX M3 HEX. Tak, CyaeOHOM NOTUTHKOH B 3TOM
CMBICTIE MOKET CUMTATHECH PEaTH3alHA ¢ NOMOIBIO BIACTH CyAcOHOMH 3ax0HOMA-
TCJLHOH BIACTH, HAMPHMED, KOIIa CYBM BMECTO 3aKOHOJATENA PEILAIOT BOMPOCH,
OTHECCHHBIS K JIOTHOMOUMAM [TOCICIHETD.

A.: Jing mpuMepa, KOT/a CYIbH, BMCCTO 3aKOHOAATSS OLPSACIIOT AATY BHIOO-
POB, 2 TO H UX PE3YALTATHL

Bb.: Bo propoM cMbicne, Goace y3koM, CyacOHas MOTHTHKA MOXKET ObITh Onpe-
JCACHA KAK TPHKTAAHAA (Prnocodus npaBoCyMs, HANPABIEHHAS HA oDecrneyeHue
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ecKOTO OCYIUECTRICHHSA MPABOCY/IHA KAK CHEephl OCYIECTBICHHA BIIACTH,

boﬁosnaqe;moﬁ rpanmaMH cyacOHo# Bractu. Cpeas Bonpocop cyaeOHol nome-

ruxcH — (OPMYTHPOBKH H o0ecrneYeHuss NPUHLUNAOB CYAOMPOH3BOACTEA, Llemnro
mcy.uaPCTBeHHOﬁ CyNeOHOH TMOIMTHKH MOMET  OMPEACIATECH obecreucHus
AKOTO PEXNMMA OCYMECTBICHHA CyacOHOM BJIACTH, MPU KOTOPOM IIPABOCYAHE
CYATACTCA PCAIBHO CCYHICCTBIICHHBIM. Teoperuyeckue OCHOBH CynacOHOM moH-
K — Pa3paGoTRy GHIOCOQUM MPABOCYIMSA, KOTOPEIE HCTIONB3YIOT, HAPHMED.
pH TPOBEICHHH cyacOHoi Apeq)opmm. Ho 310 yiKe TeMa JpyTHX pPAsrOBOPOB,
Wocoqbcxo—npaeoebzx beceo.

Paseosop sanucan Baveciae buzyn

PO3MORBA ITATH MOAOPOKHIX [TPO CMUCJI HPABOCY/I/IA.
- PLIOCOPCHKO-MPABOBA TIPUTYA

B. Bizyn
Inemumym Oeporcasy i npasa im. B.M. Kopeyvxozo HAH Yipainu,
M. Kuta, eyn. Tppoxceamumenscoxa, 4, e-mail: vsbihuni@hotmail.com

¢ - Y dopumi pinocodiceko-npapoBoi GCiaH Ta NPT 0BTOBOPICIOTHCA AKTYAb-
Hi IETAHHS CMHECNIY TpaBocyAdd. [Ipasocyan, 3-MOMIXK iHIIOrO, po3riafacTsCs
SR CyZI0Be 3OiHCHCHHA inei npasa; K BLUTOBLAHICTE BHMOTAM CIIPABEILIMBOCTI Td
3a0esncucHHa e)eKTHBHOIO MOHOBACHHA B NPaBax; IMPOBOAMTLCH PO3MEIKYBaH-
A% CYAOUHHCTBA TA MPABOCYAAA. AHANI3YETHCA YABICHHA NP0 TEPE3H AK CHMBON
mpaBoCcyAns; GopMambHi TA 3MICTOBHI 03HAKHM MPABOCYIA; TIANEKTHKA TPABOCY LA
HA MPHKJIATAX ABAI CYXOUMACTBA TA MPABOCYAA, KATCIOPIiil HATCKHOTO Ta Cy Wo-
FO, MOMIMBOTO Ta JAificHOro. dinocodis mpaBoCcy s VABIAECTHCA AK MPHICIAAHIH
HanpaM (rinocodii rrpasa Ta AiUIBHICHA roprARYHa Qinocodin; ines npasocyaas —
4K ocHOBA ()inocodii MpaBOCYAAA, CMUCIIH HPABOCYUIA — AK KOHKpPETH3allin inei
HpABOCYANd.

Kmouosi cnoea: npasocyand, dinocodis npasocyans, cyaose saificrenns inei
npasa.
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